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Advertising Practices FCC proposes options to 
improve programming for children; comments by 
6-2-80, reply comments by 8-1-80 (Part II of this 
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rules regarding consumer protections; effective 
1-9-80 
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pricing provisions as final rules; effective 1-3-80 
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certain transportation, sales and assignments by 
pipeline companies not subject to Commission 
jurisdiction; effective 1-3-80 

1861 Natural Gas DOE/FERC clarifies definition of “gas 
supply facilities’'; effective 1-2-80 

1877 Iranian Assets Control Treasury/Foreign Assets 
Control Office amends rules relating to additional 
licensing provisions relating to letters of credit; 
effective 1-7-80 

1849 Low-Income Housing Program FHLBB amends 
rules to allow savings and loan institutions to 
participate more fully in program; effective 2-8-80 

1943 Education of Handicapped Children HEW/OE 
announces transmittal date for submission of State 
plans for FY 1981-1983; plans due by 4-1-80 

1952 Federal Research and Development Activities 

OMB issues for comment a report on acquiring of 

. commercial or industrial products and services 

needed by the Government; comments by 2-29-80 

1877 Benefit Payments VA issues rules defining 
“child” for benefits 

1972 Sunshine Act Meetings 

Separate Parts of This Issue 

1976 Part II, FCC 

1988 Part III, Commerce/NTIA 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. 


FEDERAL HOME LOAN BANK BOARD 
12CFR Parts 525, 545 
[No. 80-11] 

Additional Lending Powers 

January 3,1980. 

agency: Federal Home Loan Bank 
Board. 

action: Final rule. 

summary: These amendments conform 
Board regulations to new single family 
loan limitations in recently-enacted 
amendments to subsection 5(c) of the 
Home Owners* Loan Act of 1933 and 
section 203(b)(2) of the National Housing 
Act by raising the dollar limits on loans 
exempt from percentage limitations on 
real estate loan investments and loan 
limitations on FHA-insured loans made 
by Federal savings and loan 
associations. The Board has also raised 
by 25 percent the dollar limits on high 
loan-to-value-ratio loans (over 80 
percent) which may be made by Federal 
savings and loan associations. The 
Board believes these amendments are 
necessary to extend availability of 
home-mortgage Financing in light of 
increases in housing costs. 

EFFECTIVE DATE: January 10.1980. 

FOR FURTHER INFORMATION, PLEASE 

contact: Nancy L Feldman, Associate 
General Counsel, 1700 G Street, NW., 
Washington, D.C. 20552. Telephone 
number: (202) 377-6440. 

SUPPLEMENTARY INFORMATION: Pub. L. 
96-153 amended subsection 5(c) of the 
Horae Owners’ Loan Act of 1933 by 
raising from $60,000 to $75,000 the 
amount excluded from percentage-of- 
assets limitations which Federal savings 
and loan associations may invest in 
single family residential real estate 
loans. It also amended Section 203(b)(2) 
of the National Housing Act by raising 
from $60,000 to $67,500 the loan 


limitations on single-family FHA- 
insured loans. The Board action 
conforms 12 CFR 545.8-7 and 12 CFR 

525.13 to this increased lending 
authority. 

In addition, the Board has increased 
the dollar limits on loans made by 
Federal associations with loan-to-value 
ratios over 80 percent. Congress has, in 
Pub. L. 96-153, recognized the increased 
costs of home ownership by raising the 
above-noted statutory limits by 25 
percent, and the Board believes it 
should also recognize this increase by 
authorizing Federal savings and loan 
associations to make loans in amounts 
larger than currently authorized. The 
Board therefore has amended 12 CFR 
545.6-2 to raise the permissible loan 
limits by 25 percent to $93,750 ($140,625 
in Hawaii, Guam, and Alaska) on 90% 
loans and to $75,000 ($112,500 in Hawaii, 
Guam, and Alaska) on 95% loans. This 
change is also consistent with the 
Federal Home Loan Mortgage 
Corporation’s increased purchase 
authority. 

The Board finds that (1) notice and 
public procedure are unnecessary under 
5 U.S.C. 553(b) and 12 CFR 508.11, 
because these amendments relieve 
restriction and immediate 
implementation of this Act is in the 
public interest; and (2) publication of 
said amendments for the 30-day period 
specified in 5 U.S.C. S 553(d) and 12 CFR 

508.14 prior to effective date is 
unnecessary for the same reasons. 

Accordingly, the Board hereby 
amends $ 525.13 of the rules and 
regulations for the Federal Home Loan 
Bank System (12 CFR 525.13) and 
§5 545.6-2 and 545.8-7 of the Rules and 
Regulations of the Federal Savings and 
Loan System (12 CFR 545.6-2 and 545.8- 
7) as set forth below: 

SUBCHAPTER B—RULES AND 
REGULATIONS FOR THE FEDERAL HOME 
LOAN BANK SYSTEM 

PART 525—ADVANCES 

1. Amend $ 525.13 as follows: 

S 525.13 Home mortgagee exceeding 
$75,000. 

Banks may make advances to 
members secured by home mortgages up 
to $75,000, or $112,500 on dwellings in 
Alaska, Guam, or Hawaii. 


SUBCHAPTER C—RULES AND 
REGULATIONS FOR THE FEDERAL 
SAVINGS AND LOAN SYSTEM 

PART 545—OPERATIONS 

2. Amend $ 545.6-2 as follows: 

$ 545.6-2 Monthly Installment loans. 


(iii) * # * 

(A) for single-family dwellings, $93,750 
($140,625 for security property in Alaska, 
Guam, or Hawaii) * * * 

* * * * * 

(3) * * 

(ii) * * \ 

(A) for single-family dwellings. $75,000 
($112,500 for security property in Alaska, 
Guam, or Hawaii) * • • 

* * * • • 

3. Amend 5 545.8-7 as follows: 

§ 545.8-7 Percentage limitation on real 
estate loan Investments. 

(a) * * *. 

( 1 ) # 

(ii) in excess of $75,000 for any single 
family dwelling ($112,500 for single¬ 
family dwellings in Alaska, Guam, or 
Hawaii), to the extent of such excess; 

***** 

(3) * * * 

(i) $67,500 for a single-family dwelling, 

or * * * 

* * * * * 

(Sec. 5B, 47 Stat. 727, as added by sec. 4. 80 
Stat. 824, as amended; sec. 17, 47 Stat. 736, as 
amended (12 U.S.C. 1430,1437). Sec. 5. 48 
Stat. 132, as amended; (12 U.S.C. 1464). Reorg. 
Plan No. 3 of 1947,12 FR 4981; 3 CFR. 1943-48 
Comp., p. 1071) 

By the Federal Home Loan Bank Board. 
James J. McCarthy, 

Acting Secretary. 

|FR Doc 80-678 Filed 1-8-OG; &45 am) 

BILLINO CODE 6720-01-11 


12 CFR Parts 545 and 563 
(80-18] 

Investment In HUD Section 8 Low- 
Income Housing 

January 3,1980. 

agency: Federal Home Loan Bank 
Board. 

action: Final rule. 

summary: The Federal Home Loan Bank 
Board liberalizes its lending regulations 
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(12 CFR 545.6-9 and 12 CFR 563.9-3) to 
allow savings and loan institutions to 
participate more fully in HUD’s Section 
8 low-income housing program. The 
Board also takes this opportunity to 
inform the public of interpretations 
concerning related regulatory 
provisions. 

EFFECTIVE DATE: February 8,1980. 

FOR FURTHER INFORMATION, PLEASE 
CONTACT: Lois G. Jacobs. Attorney, 
Office of General Counsel. (202) 377- 
6466, at the above address. 
SUPPLEMENTARY INFORMATION: On 
August 2,1979, by Resolution No. 79-417 
(44 FR 46477, dated August 8,1979), the 
Federal Home Loan Bank Board 
proposed amendments to 12 CFR 545.6-9 
[Loans on low-rent housing) to 
specifically include Section 8 lending 
authority within this section, thereby 
allowing Federal associations to make 
90 percent loans on such dwellings. The 
Board also proposed several lending 
safeguards, including: (1) A requirement 
that the owner enter into a Housing 
Assistance Payment (HAP) contract for 
the maximum term available and (2) a 
ten percent holdback on 90 percent 
construction loans until HUD issues its 
final project approval. As a further 
safeguard, the Board proposed to amend 
the loans-to-one borrower limitations at 
12 CFR 563.9-3 (limiting an investment 
to the greater of $100,000 aggregate loan 
balance or 10% of an institution's 
withdrawable accounts) to disqualify 
Section 8 loans from exemption under 
this section, even though the section 
exempts from its limitations loans made 
under HUD's Section 23 subsidy 
program. 

The comment period ended on 
September 7; the Board received 12 
comments from six Federal savings and 
loan associations, two state housing 
authorities, two trade associations, and 
two others. All commenters endorsed 
the Board's proposal to liberalize 
investment in HUD’s Section 8 Program, 
although many recommended 
modifications to the proposal, discussed 
below. 

The preamble to the proposed 
regulation (44 FR at 46478), stated that 
one purpose of the proposal was to help 
insured institutions meet their 
responsibilities under the Community 
Reinvestment Act (CRA). Several 
commenters praised the proposal for 
this reason. One commenter wanted the 
regulation itself to indicate that 
investment under 5 545.6-9 would be 
considered by the Board as helping an 
association meet its CRA 
responsibilities. Another commenter 
asked the Board to consider Section 8 
investment as helping an association 


meet its CRA responsibilities even if it 
occurred outside the lender’s self- 
designated local community. 

The Board does not believe it is 
appropriate to specify that certain 
investments help an association meet its 
CRA responsibilities. Such designation 
precludes undesignated investments 
which, on a case by case analysis, might 
involve greater community reinvestment 
efforts than designated investments. 
CRA requires the Board to encourage 
each lender to determine the specific 
credit needs of its local community and 
try to meet those needs in a safe and 
sound manner. Singling out one type of 
investment belies the underlying 
philosophy of the Act—that each 
community is unique and may have 
different credit needs. Therefore, the 
Board is not designating, by regulation, 
that Section 8 lending will be considered 
by the Board as helping an association 
meet its CRA responsibilities, although, 
if a Section 8 loan is made within the 
lender’s local community, it will be. 

The preamble to the proposed 
regulation also solicited comments on 
two issues relating to management 
aspects of Section 8 projects. The Board 
asked whether it should, by regulation, 
describe the essential components of an 
acceptable plan and require the owner 
of a project to submit a management 
plan to the lender as a condition of the 
loan. The proposal also asked whether 
the Board should require the lender to 
retain the right to replace incompetent 
management. 

Three Federal associations advised 
the Board not to require a management 
plan; one housing authority and one 
Federal association favored the 
requirement of a management plan; a 
trade association and one Federal 
association preferred the preparation of 
a staff bulletin only; and another trade 
group requested that, if a management 
plan is required, the Board specify the 
components. All agreed that good 
management is crucial to the success of 
Section 8 projects, but disagreed about 
the Board’s role in ensuring proper 
management. 

Those oposing inclusion of a 
management plan by regulation argued 
that the Board’s plan might conflict with 
HUD requirements, and any Board 
regulation of management plans would 
be a step backward in the deregulation 
process. Additionally, on association 
stated that HUD alone should be 
responsible for specific operational and 
management procedures affecting HUD 
and the owner of a project. 

Those in favor of S&L approval and 
oversight of management plans outlined 
specific components of a workable 
lender/management relationship. 


including selection of a reputable firm to 
participate in the planning stages of the 
project, specific management 
operations, and the lender’s contractual 
remedy if management is incompetent. 

One Federal association and a state 
housing corporation agreed that the 
Board should require the lender to retain 
the right to replace incompetent 
management. 

While the Board agrees that effective 
management is essential for successful 
Section 8 projects, it does not want to 
duplicate HUD’s efforts in this area. 
HUD’s Section 8 regulations (at 24 CFR 
Part 880; 44 FR 59408; dated October 15. 
1979) include, in Subpart F, an outline of 
the responsibilities of the owner 
regarding management, including: 
Marketing goals; property maintenance 
and replacement reserves 
responsibilities; submission of financial 
statements; tenant selection, occupancy, 
and lease termination; rent adjustments; 
and agreement to annual management 
review. HUD places the ultimate 
responsibility for proper management 
with the owner, and the lender always 
has the legal remedy of foreclosure if the 
owner defaults on the loan. 

Therefore, the Board is not requiring 
either lender’s approval of management 
or lender’s contractual remedy of 
removal of incompetent management, 
although the Board encourages lender 
interest in project management and 
review of management plans, and 
recommends'that associations visit 
projects on a regular basis to determine 
that they are being managed properly. 
The lender can always retain the right to 
replace incompetent management, and 
the Board recommends this, but finds no 
advantage in requiring such a step. 

One commenter urged the Board to 
ask HUD to reconsider the formula for 
determining yield limitations on Section 
8 tax-exempt mortgages. Currently, the 
yield limitation for all tax-exempt 
Section 8 projects is determined in 
reference to the ”20 Bond Index,” 
whether financed by tax-exempt bonds 
or mortgages. Board staff has calculated 
that mortgage project could exceed HUD 
yield limitations and cost Jess than a 
bond project because several 
substantial bond financing costs are 
unnecessary in a mortgage-financed 
project. Therefore, it would be possible 
to provide more housing per subsidy 
dollar with a mortgage project even if 
current yield limitations were exceeded. 
Since S&Ls will finance Section 8 
projects principally through mortgages, 
the Board is currently attempting to 
convince HUD to change its guidelines 
to provide a more meaningful reference 
for determining yield limitations on tax- 
exempt mortgages. 
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One commenter recommended that an 
unsecured loan by an association to a 
wholly-owned service corporation, 
where the loan proceeds are directly 
invested in Section 8, not be considered 
a capital investment by the association 
in the service corporation, and the 
amount invested not be included in the 
1% investment limit in 12 CFR 545.9-1. 
The Board notes that any investment by 
a service corporation that the 
association could have made itself, 
called a “conforming loan,” is not 
restricted to the 1% investment limit 
under the service corporation 
regulations. The Board believes the 
current limitations are appropriate, but 
will reconsider the suggestion when it 
undertakes revisions to the service 
corporation regulations. 

§ 545.6-9 (Loans on low-rent housing) 

The proposed regulations required the 
borrower to enter into the HAP contract 
for the maximum term of the loan. One 
commenter wanted the HAP contract to 
be unconditional and urged the Board to 
make such an arrangement with HUD. 
Another suggested that the HAP 
contract be assigned to the lender as 
additional security. Another commenter 
recommended that the Board should not 
require the owner or his successor to 
contract with HUD for the full term of 
the loan because the owner may sell or 
the property may convert to market-rate 
rental units; it was argued that the 
lender should be interested in protecting 
his security through a HAP contract only 
so long as the project continues as 
Section 8. 

The conditional terms of the HAP 
contract provide an important incentive 
for continued owner interest in the 
proper management and maintenance of 
a Section 8 project. It provides impetus 
to the owner to care about the future of 
the project because the subsidy depends 
on continued acceptable performance. 
The Board does not believe that the 
nature of the subsidy should be 
changed. In addition, the standard HAP 
contract specifies that no portion of the 
contract (including proceeds) may be 
assigned without prior HUD approval. 
Although lenders sometimes do require 
assignment of proceeds as extra 
collateral, the Board does not believe 
that such an assignment is necessary in 
all cases and should not be required by 
Board regulations. 

New HUD Section 8 regulations (24 
CFR 880.502(2)) specify that, for non¬ 
insured projects, the term will be the 
lesser of the term of the project’s 
financing (minimum 20 years) or 30 
years, or 40 years if: The project is 
intended for occupancy by non-elderly, 
is owned or financed by a loan or loan 


guarantee from a state or local agency, 
and is located in an area designated as 
requiring special financing assistance. 
The term for insured projects is 20 years. 
The Board believes that its proposed 
regulatory language is not consistent 
with recently-implemented Section 8 
regulations. Therefore, § 545.8-9 has 
been modified to indicate that the 
borrower must agree to enter into the 
HAP contract for the maximum term 
available for the particular project type 
and financing . 

The proposed amendment to § 545.6-9 
required the lender to withhold 10% of 
financing until HUD approves the HAP 
contract; then if HUD did not approve 
the contract, the lender would have 
made a permissible loan under § 545.6-2. 
Several commenters mistakenly 
believed this section was included only 
to prevent overdisbursements generally, 
when, in fact, it was included to keep 
the loan in a permissible loan category 
in case the HAP contract was not 
entered into by HUD and the developer/ 
owner. One Federal association 
supported the provision as a necessary 
safeguard. The association suggested 
that, because of usual processing delays, 
the holdback should be conditioned on 
both final approval and the actual 
signing of the HAP contract. 

The liberal treatment of loans on 
property subject to Section 8 is based on 
the Section 8 subsidy. However, the 
subsidy is conditioned on the execution 
of a HAP contract, which, in turn, is 
conditioned upon completion of a 
project that meets all HUD standards for 
site development and building 
construction. The Board believes it 
cannot authorize complete disbursement 
until the project has been approved. The 
Board also believes, however, that HUD 
approval, not contract signing, is the 
significant event that should trigger final 
release of funds. Therefore, the 
regulation has not been changed from 
the proposal on this point. 

Another commenter suggested that the 
Board specify in § 545.6-9 that financing 
terms for FHA-insured Section 8 loans 
should continue to be on the terms and 
conditions permitted by FHA. Section 
545.6-1 [Insured and guaranteed loans) 
specifies that insured loans may be 
made on terms and conditions 
acceptable to the insuring agency. 
Section 545.6-9 has been revised to 
include a reference to FHA-insured 
Section 8 loans, indicating that they may 
also be made within the provisions of 
§ 545.6-l(a). 

With regard to insured projects, one 
commenter requested clarification of 
language in the preamble to the proposal 
that seemed to imply that tax-exempt 
(§ 11(b)) financing is permissible for 


insured Section 8 projects only. The 
Board wishes to clarify that, according 
to HUD regulations (24 CFR Part 811), 
tax-exempt financing is permissible for 
all Section 8 projects, subject to specific 
HUD limitations and conditions. 

Appraisal Practices 

Several commenters requested 
clarification or modification of R-41a-l, 
the Board's appraisal guidelines for 
examiners. Several asked that the R- 
Memo be clarified to indicate that tax- 
exempt financing may be capitalized 
into higher appraised values. One 
commenter suggested that projects 
purchased by public housing authorities 
should be financed up to and including 
90% of the HUD-approved purchase 
price without appraisal. Another 
commenter requested that, if permanent 
financing is FHA but interim is 
conventional, the regulation should 
allow the interim lender to accept HUD 
replacement cost estimates without 
further appraisal, even though the FHA 
application doesn’t give the extent of 
information required for Board purposes. 
Another commenter suggested that the 
loan-to-value ratio should be based on a 
percentage of the sales price or 
appraised value, whichever is less. 

The Board's present regulations and 
guidelines establish appraisal 
procedures. The Board emphasizes that 
the maximum appraisal may not exceed 
replacement costs, which may include 
the market value of the site after 
construction, current building costs, and 
a reasonable entrepreneurial profit, and 
various fees, construction financing 
costs, etc. Within this limitation, the 
appraiser may consider the subsidy 
aspects of the project. 

§ 563.9-3 (Loans to one borower) 

The proposal revised § 563.9-3(b) to 
exclude from its limitations loans made 
under HUD’s former Section 23 program 
only, not loans made under Section 8. 
One Federal association suggested that 
Section 8 should enjoy the same 
treatment as Section 23 in § 563.9-3. This 
commenter believes that a HAP contract 
under Section 8 is superior to an annual 
contributions contract under Section 23 
because it is a deep-subsidy program 
and includes provisions for (1) increased 
subsidies as a result of cost increases 
and (2) rental payment and debt service 
in the event of vacancies. Basically, the 
HAP contract is unavailable only if the 
property deteriorates below "safe and 
sanitary levels.” 

The Board agrees that the Section 8 
subsidy is, in fact, superior to the 
Section 23 subsidy, but is adopting the 
regulation as proposed, because the 
Board believes that the loan limitation 
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in § 563.9-3 is sufficiently broad to cover 
Section 8 loans that Federal 
associations will make. At the same 
time, the Board is maintaining the 
exemption for Section 23 loans because 
HUD is no longer authorizing new 
Section 23 contracts; therefore, the 
exemption would apply to existing 
commitments only. 

Interpretation of Section 8 Financing 
Arrangements 

The Board believes it is important to 
provide again, as it did in the preamble 
to the proposal, its determinations 
regarding methods of structuring tax- 
exempt financing of a Section 8 project, 
because questions have arisen on 
whether these constitute "collateral 
loans" under 12 CFR 545.7-9 or fail to 
qualify as "loans on the security of first 
liens upon real property" under 12 CFR 
541.14. 

Tax-exempt Section 8 projects may be 
financed by a mortgage or bonds, or by 
a combination of both (bonds secured 
by a mortgage). The tax-exempt status is 
created by section 11(b) of the United 
States Housing Act, implemented by 
Part 811 of HUD regulations (24 CFR 
Parts 811 et seq.), and not by the 
Internal Revenue Code. Under § 11(b), 
the issuer of the bonds or mortgage must 
be either a public housing agency (PHA) 
or its instrumentality and, subject to 
other HUD regulatory limitations, the 
interest on its debt obligations is exempt 
from Federal taxation. Whether the 
exemption is granted to a particular 
project depends on compliance with 
HUD regulations, not with Board or 
Internal Revenue Service regulations. 

Under 12 CFR 541.14, loans secured by 
first liens include those "secured by an 
interest in real estate * * * if, in the 
event of default, the real estate could be 
used to satisfy the obligation with the 
same priority as a first mortgage or first 
deed of trust in the jurisdiction where 
the real estate is located." 

The collateral loan regulation governs 
loans secured by a mortgage loan rather 
than a mortgage itself. The question of 
applicability of the collateral loan 
regulation arises when a tax-exempt 
Section 8 project involves two loans: 

The first by a savings and loan 
association to the PHA or its 
instrumentality by purchase of its bond 
or note; and the second by the PHA or 
its instrumentality which then lends this 
money to the owner/developer upon the 
security of a mortgage on the project site 
real estate. If applicable, the collateral 
loan regulation would allow the savings 
and loan to invest in only 90% of the 
outstanding balance of the PHA’s loan 
to the developer. 


The Board finds that if: (1) Both loans 
are identical in amount, terms, etc.; (2) 
the first loan contract (between the 
' association and the PHA) provides that 
default on that contract triggers default 
in the other, (3) either a savings and 
loan receives a first mortgage on the 
property from an owner/developer and 
a note from the PHA. or the mortgagee 
assigns the mortgage to an association 
directly or through a trustee for the 
benefit of the association to secure the 
bond or note from the PHA; and (4) the 
mortgage qualifies as a first lien under 
applicable state law, then the entire 
financing arrangement is a single 
transaction for purposes of Board 
regulations; that is, a mortgage loan 
from the savings and loan association to 
the developer through the conduit of a 
public agency is not a collateral loan 
under 12 CFR 545.7-9, and qualifies as a 
loan on the security of a first lien upon 
real property under 12 CFR 541.14. 

Additional Section 8 Investment 
Authority 

Although § 545.8-9 is the only direct 
authority for Section 8 lending, Federal 
associations may invest in Section 8 
projects through other Board 
regulations. For information regarding 
other permissible Section 8 investments, 
please contact: Office of Community 
Investment, Federal Home Loan Bank 
Board, 1700 G Street, NW., Washington, 
D.C. 20552, (202) 377-6217 or (202) 377- 
6239. 

Accordingly, the Board amends 
§ 545.6-9 of the Rules and Regulations 
for the Federal Savings and Loan 
System, and § 563.9-3(b) of the Rules 
and Regulations for Insurance of 
Accounts, to read as set forth below. 

SUBCHAPTER C-RULES AND 
REGULATIONS FOR THE FEDERAL 
SAVINGS AND LOAN SYSTEM 

PART 545—OPERATIONS 

1. Section 545.6-9 is amended to read 
as follows: 

§ 545.6-9 Loans on low-rent housing. 

(a) General. Limitations in this Part 
relating to maximum loan terms and 
loan-to-value ratios, except limitations 
in § 545.6-8, shall not apply to any loan 
secured by a first lien on real estate 
which is. or is being constructed, 
remodeled, rehabilitated, or renovated 
to be, the subject of (1) an annual 
contributions contract for low-rent 
housing, under former Section 23 of the 
United States Housing Act of 1937, as 
amended, or (2) a Housing Assistance 
Payment (HAP) contract for low-income 
housing under Section 8 of the United 
States Housing Act of 1937, as amended, 


which the mortgagor has agreed in 
writing to enter into for the maximum 
term available for the particular project 
type and financing: Provided, No such 
loan by a Federal association shall 
exceed 90 percent of the appraised value 
of the security property, and in no event 
shall loan proceeds in excess of 80 
percent of such appraised value be 
disbursed to the borrower until the 
Department of Housing and Urban 
Development ha9 issued its final 
approval of the project under the 
subsidy program. Loans insured under 
the National Housing Act may be made 
on terms and conditions permitted by 
the insuring agency as provided in 
§ 545.6-1 (a). 

(b) Appraisals. The appraisal of any 
real estate required by § 545.8-8 shall be 
rendered in accordance with the general 
appraisal guidelines issued by the 
Federal Savings and Loan Insurance 
Corporation. 

SUBCHAPTER D—RULES AND 
REGULATIONS FOR INSURANCE OF 
ACCOUNTS 

PART 563—OPERATIONS 

2. Section 563.9-3(b) is amended to 
read as follows: 

§ 563.9-3 Loans to one borrower. 

* * * * * 

(b) Limitations. No insured institution 
shall have outstanding any loan to one 
borrower, as defined in paragraph (a) of 
this section, if the sum of (1) the amount 
of such loan and (2) the total balances of 
all outstanding loans owed to such 
institution and its service corporation 
affiliates by such borrower exceeds an 
amount equal to 10 percent of such 
institution’s withdrawable accounts or 
an amount equal to such institution’s net 
worth, whichever amount is less: 
Provided, That notwithstanding any 
other limitation of this sentence, any 
such loan may be made if the sum of 
subparagraphs (1) and (2) of this 
paragraph does not exceed $100,000 or if 
such loan is secured by a first lien on 
real estate subject to an annual 
contributions contract under former 
Section 23 of the United States Housing 
Act of 1937, as amended. 

(Sec. 5, 48 Stat. 132, as amended (12 U.S.C. 
1464), secs. 402, 403, 407, 48 Stat. 1258,1257, 
1260, as amended; (12 U.S.C. 1725.1726,1730). 
Reorg. Plan No. 3 of 1947,12 FR 4981. 3 CFR. 
1943-48 Comp., p. 1071) 

By the Federal Home Loan Bank Board. 
James ]. McCarthy, 

Acting Secretary. 

|FR Doc 80-675 Filed 1-8-80; 8:45 am) 

BILLING CODE 6720-01-M 
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12 CFR Parts 526, 545, 563 
[No. 80-1] 

Amendments Relating to NOW 
Accounts 

January 3.1980. 

agency: Federal Home Loan Bank 
Board. 

action: Final rule. 

summary: Pub. L 96-161, adds New 
Jersey to the list of states in which 
financial depository institutions are 
permitted to offer transaction (“NOW") 
accounts. The Federal Home Loan Bank 
Board is therefore amending its 
regulations for member institutions of 
the Federal Home Loan Bank System to 
implement the new statutory authority. 
EFFECTIVE DATE: January 10,1980. 

FOR FURTHER INFORMATION PLEASE 
CONTACT: Nancy L. Feldman, Associate 
General Counsel, Federal Home Loan 
Bank Board, 1700 G Street. NW., 
Washington. D.C. 20552 (202-377-6440). 
SUPPLEMENTARY information: Present 
Board regulations list only New 
Hampshire, Massachusetts, Connecticut, 
Rhode Island, Maine, New York, and 
Vermont as states in which account 
holders in institutions which are 
members of the Federal Home Loan 
Bank system are permitted to withdraw 
funds from savings accounts by 
negotiable or transferable instruments 
for the purpose of making transfers to 
third parties. To implement Sec. 106 of 
title I of Pub. L. 96-161, (12 U.S.C. 
1832(a)), the Board is amending 12 CFR 
526.8,12 CFR 545.4-1, and 12 CFR 563.7- 
3 by adding New Jersey to the list of 
states contained in those sections. 

The Board finds that (1) notice and 
public procedures are necessary under 5 
U.S.C. 553(b) and 12 CFR 508.11 because 
these amendments relieve restriction 
and immediate implementation of this 
title is in the public interest; and (2) 
publication of the amendments for the 
30-day period specified in 5 U.S.C. 

553(d) and 12 CFR 508.14 is unnecessary 
for the same reasons. 

§§ 526.8, 545.4-1 and 563.7-3 [Amended] 

Accordingly, the Federal Home Loan 
Bank Board amends (1) 12 CFR 526.8 by 
adding New Jersey after New York to 
the list of states in the introductory 
paragraph and paragraph (c) of the 
section; (2) 12 CFR 545.4-1 by adding 
New Jersey after New York to the list of 
states in subparagraph (a)(3); and (3) 12 
CFR 563.7-3 by adding New Jersey after 
New York to the list of states in that 
section. 

(Sec. 106, title I, Pub. L 96-161 (12 U.S.C. 
1832(a)), Sec. 17,47 Stat. 736, as amended (12 


U.S.C. 1437); sec. 5B. 47 Stat. 727. as added by 
sec. 4. 80 Stat. 824, as amended (12 U.S.C. 
1425b); Sec. 5,48 Stat 132, as amended; (12 
U.S.C. 1464); secs. 402, 403. 407, 48 Stat. 1256, 
1256,1260, as amended, (12 U.S.C. 1725,1726, 
1730); Pub. L 93-100, as amended; Reorg. Plan 
No. 3 of 1947,12 FR 4981, 3 CFR, 1943-48 
Comp., 1071)) 

By the Federal Home Loan Bank Board. 

J. J. McCarthy. 

Acting Secretary. 

|FR Doc ao-677 Filed l-f-80:8:45 amj 
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12 CFR Part 590 
[No. 60-12] 

Preemption of State Usury Laws; 
Temporary Regulations 

January 3.1980. 

agency: Federal Home Loan Bank 
Board. 

action: Final rule. 

summary: These temporary regulations 
implement Section 105 of Pub. L. 96-161 
providing for a temporary override of 
State usury laws applicable to 
residential mortgages until March 31, 
1980. The regulations (1) describe the 
lenders making mortgage loans that are 
subject to the statute and regulations, (2) 
define mortgage loans covered by the 
statute and regulations, and (3) provide 
notice that the Board will issue 
interpretations of the statute upon 
written request and explain the 
procedure for filing such request. 
effective date: December 28,1979. 

FOR FURTHER INFORMATION CONTACT: 

Rebecca H. Laird, Associate General 
Counsel, Federal Home Loan Bank 
Board, 1700 G Street, NW., Washington, 
D.C. 20552 (202-377-6446). 
SUPPLEMENTARY INFORMATION: The 
Board is authorized under Section 105 of 
Pub. L. 96-161 to promulgate regulations 
governing preemption of State usury 
laws. While section 105 contains a 
preemption of both State usury laws 
applicable to mortgage loans and those 
applicable to the payment of interest on 
deposits, the Board is not issuing 
regulations concerning the payment of 
interest on deposits. This is because 
Part 526 of the Federal Home Loan Bank 
System Regulations currently contains 
the Federal requirements prescribed by 
the Board applicable to the payment of 
interest on deposits in Federal Home 
Loan Bank System member institutions. 
Similar regulations of the Federal 
Reserve Board (12 CFR Part 217), the 
Federal Deposit Insurance Corporation 
(12 CFR Part 329) and the National 
Credit Union Administration (12 CFR 


701.35(g)) are in effect for deposits in 
depository institutions regulated by 
those agencies. 

The Board has implemented Section 
105 by promulgating a new Subchapter 
G, “Regulations for Federally-related 
mortgage loans.” New Part 590 contains 
temporary regulations implementing the 
portion of Section 105 of Pub. L. 96-161, 
which concerns loans, mortgages, or 
advances on residential real estate. The 
regulations apply to all lenders making 
loans secured by first liens on 
residential real estate or first liens on 
stock for an individual co-op unit under 
the statute. These are national and 
State-chartered banks whose accounts 
are insured by the FDIC, mutual savings 
banks that are members of the Federal 
Home Loan Bank System or whose 
accounts are FDIC-insured, Federal and 
State-chartered savings and loan 
associations that are members of the 
Federal Home Loan Bank System, State- 
chartered credit unions whose accounts 
are insured by NCUA, and mortgage 
bankers that are approved by the 
Department of Housing and Urban 
Development for participation in any 
mortgage insurance program. Finally, 
creditors that regularly extend credit for 
first liens on residential real estate in 
excess of $1 million per year are 
covered. 

In addition, the regulations reflect the 
intention stated in Senate Banking 
Committee Report No. 96-368 (96th 
Cong., 1st Sess., Oct 15,1979) that the 
preemption not affect limitations on 
prepayment charges, attorneys' fees, 
late charges or similar provisions in 
State laws designed to protect 
borrowers. 

The regulations define loans, 
mortgages, or advances “made after the 
date of enactment” as those loans 
actually closed after December 28,1979. 
This definition will maintain the validity 
of contracts entered into before this 
date. 

Outstanding Commitments 

If there is an outstanding commitment 
on December 28,1979 that is a firm 
commitment to make the loan at a stated 
rate, for example, 10.5%, the statute and 
these regulations will have no effect on 
the loan: it should be closed at 10.5%. 

If a State statute requires a 
commitment made in the alternative at 
either a fixed rate (say 10.5%) or the 
prevailing rate on the date of closing, to 
be effective at the fixed rate for a 
specified period of time, such as 120 
days, this Federal statute (and these 
regulations) does not preempt the 
provision of State law requiring the 
fixed rate to be applicable for the full 
time period. Therefore, an outstanding 
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commitment issued prior to December 
28,1979 in such a State must be closed— 
if done within the 120 day protected 
period—at the fixed rate stated in the 
commitment. 

The regulations also describe the 
procedure for requesting an 
interpretation of the statute by the 
Board. Finally, the regulations contain 
an expiration date of March 31,1980. 

Accordingly, the Federal Home Loan 
Bank Board hereby adopts a new 
Subchapter G, Regulations for Federally- 
related Mortgage Loans, and adds a new 
Part 590, to read as follows: 

SUBCHAPTER G—REGULATIONS FOR 
FEDERALLY-RELATED MORTGAGE LOANS 

PART 590—PREEMPTION OF STATE 
USURY LAWS (TEMPORARY) 

Sec. 

590.1 Authority, purpose, and scope. 

590.2 Definitions. 

590.3 Operation. 

590.4 Interpretations. 

590.5 Expiration date. 

Authority.—Sec. 105, Pub. L 96-161 (Dec. 

28,1979). 

§ 590.1 Authority, purpose, and scope. 

(a) Authority. This part contains 
temporary regulations issued under the 
provisions of Section 105 of Pub. L. 98- 
161 (December 28,1979). 

(b) Purpose and scope. The general 
purpose of this temporary Federal 
preemption of State usury laws 
applicable to residential real estate 
mortgage loans is to eliminate the 
disruption of home mortgage funds in 
those States with restrictive usury 
ceilings that frustrate national housing 
policies and programs. This part applies 
to loans, mortgages, and advances on 
residential real estate as defined in 

§ 590.2. 

§ 590.2 Definitions. 

For the purposes of this part, the 
following definitions apply: 

(a) "Loans, mortgages, or advances 
which are secured by first liens" means 
loans on the security of any instrument 
(whether a mortgage, deed of trust, or 
land contract) which makes the interest 
in the real estate described therein 
(whether in fee, or in a leasehold or 
subleasehold extending or renewable 
automatically or at the option of the 
holder or at the option of the lender, for 
a period of at least 5 years beyond the 
maturity of the loan) specific security for 
the payment of the obligation secured by 
such instrument: Provided, that the 
instrument is of such a nature that, in 
the event of default, the real estate 
described in such instrument could be 


subjected to the satisfaction of such 
obligation with the same priority as a 
first mortgage or a first deed of trust in 
the jurisdiction where the real estate is 
located. 

(b) "Loans, mortgages, or advances 
secured by first liens on stock in a 
residential cooperative housing 
corporation" means loans on the 
security of (1) a first security interest in 
stock or a membership certificate issued 
to a tenant stockholder or resident 
member by a non-profit cooperative 
housing organization, and (2) an 
assignment of the borrower’s interest in 
the proprietary lease or occupancy 
agreement issued by such organization. 

(c) "Residential real property" means 
real estate improved or to be improved 
by a structure or structures designed for 
dwelling, as opposed to primarily 
commercial, use. 

(d) "Loans made after the date of 
enactment of the Act" means loans, 
mortgages, or advances closed after 
December 28,1979, and before April 1, 
1980, except that if the loan was 
committed between December 29,1979 
and March 31,1980, and closed within 
two years of the date of enactment 

§ 590.3 and subsection 105(a)(1) of Pub. 

L. 96-161 apply to such loan. 

(e) Loans, mortgages or advances 
secured by first liens to which this part 
applies are: 

(1) Loans by any lender the deposits 
or accounts of which are insured by any 
agency of the Federal government; 

(2) Loans by Any lender which is itself 
regulated by any agency of the Federal 
government; 

(3) Loans by any lender approved by 
the Secretary of Housing and Urban 
Development for participation in any 
mortgage insurance program under the 
National Housing Act; 

(4) Loans made in whole or in part by 
the Secretary of Housing and Urban 
Development, or loans made by any 
lender and insured, guaranteed, 
supplemented, or assisted in any way by 
said Secretary or any other officer or 
agency of the Federal government or 
under or in connection with a housing or 
urban development program 
administered by said Secretary, or a 
housing or related program administered 
by any other such officer or agency; 

(5) Loans made by any lender which 
are eligible for purchase by the Federal 
National Mortgage Association, the 
Government National Mortgage 
Association, or the Federal Home Loan 
Mortgage Corporation, or from any 
financial institution from which it could 
be purchased by the Federal Home Loan 
Mortgage Corporation, and 

(6) Loans made by any lender which 


regularly extends, or arranges for the 
extension of, .credit which is payable by 
agreement in more than four 
installments or for which the payment of 
a finance charge is or may be required, 
which makes or invests in residential 
real property loans aggregating more 
than $1,000,000 per year. 

(f) "State" means the several States, 
Puerto Rico, the District of Columbia, 
Guam, the Trust Territories of the 
Pacific Islands, and the Virgin Islands. 

§ 590.3 Operation. 

(a) (1) The provisions of the 
Constitution or law of any State 
expressly limiting the rate or amount of 
interest, discount points, or other 
charges which may be charged, taken, 
received, or reserved shall not apply to 
any loan, mortgage or advance made 
after December 28,1979, which is 
secured by a first lien on residential real 
property or by a first lien on stock in a 
residential cooperative housing 
corporation and where the loan, 
mortgage or advance is described in 

§ 590.2(e), unless and until the State 
adopts a provision of law (prior to 
March 31,1980) limiting the rate or 
amount of interest, discount points, or 
other charges on any such loan, 
mortgage, or advance. 

(2) The provisions of paragraph (a)(1) 
of this section as applied to any loan, 
mortgage, or advance shall continue to 
apply for the duration of the loan, 
mortgage, or advance. 

(b) Nothing in this section preempts 
limitations in State laws on prepayment 
charges, attorneys’ fees, late charges or 
other provisions designed to protect 
borrowers. 

§ 590.4 Interpretations. 

(a) The Board will publish periodically 
interpretations of section 105 of Pub. L. 
96-161 in the Federal Register in 
response to written requests for 
interpretations sent to the Secretary to 
the Board, 1700 G Street NW., 
Washington, D.C. 20552. 

§ 530.5 Expiration date. 

(a) The regulations contained in this 
Part 590 shall be in effect until 11:59 p.m. 
on March 31,1980. 

By the Federal Home Loan Bank Board, 
lames J. McCarthy, 

Acting Secretary. 

|FR Doc. 80-679 Filed 1-8-80; 8:45 am] 

BILLING CODE 6720-01-M 
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CIVIL AERONAUTICS BOARD 
14 CFR Part 380 

[ Regulation SPR-168; Special Regulations 
Amdt No. 9; Docket 37183] 

Public Charter; Consumer Protections 
for Super Bowl Charter Participants 

agency: Civil Aeronautics Board. 
action: Final rule. 

summary: The Civil Aeronautics Board 
requires that charter operators 
marketing charters to the National 
Football League Super Bowl file proof of 
their possession of game tickets or their 
contract for the game tickets with the 
CAB before advertising or accepting 
money for the charter. The rule also 
requires that consumers receive a full 
refund if they do not receive the 
promised game tickets. This action is 
taken at the CAB's own initative to 
prevent the recurrence of problems 
consumers experienced with past Super 
Bowl charters. 

dates: Effective: January 9,1980. 
Adopted: January 4,1980. 

FOR FURTHER INFORMATION CONTACT: 
About this rule—David Schaffer, Office 
of the General Counsel, Civil 
Aeronautics Board, 1825 Connecticut 
Avenue, NW., Washington, DC 20428, 
(202) 673-5442. Concerning enforcement 
of its provisions—William M. Rosen, 
Bureau of Consumer Protection; (202) 
G73-5939. 

SUPPLEMENTARY INFORMATION: By 

SPDR-75, 44 FR 69912, December 4,1979, 
the Board proposed consumer protection 
provisions for people traveling to the 
Super Bowl on a charter flight. The 
purpose of the proposal is to ensure that 
consumers who are promised tickets to 
the Super Bowl game as part of the 
charter package actually receive those 
tickets, or at least receive a refund of 
the total charter price if the tickets are 
not supplied as promised. In issuing 
SPDR-75. the Board noted that many 
charter operators have been advertising 
and selling seats on Super Bowl charters 
when they did not have either 
possession of, or binding commitments 
for, any game tickets. In several 
instances, charter operators have been 
unable to get game tickets for people to 
whom they had promised them and as a 
result the people were unable to attend 
the game, usually their sole reason for 
purchasing the charter transportation. 

To prevent the recurrence of these 
problems, SPDR-75 proposed five 
consumer protection provisions 
applicable only to Super Bowl charter 
operators, in addition to those that all 
charter operators are subject to under 


the Board's Public Charter rule, 14 CFR 
Part 380. It proposed that a charter 
operator be required to (1) file written 
proof as part of its charter prospectus 
that it possesses, or has a written 
contract for, game tickets before it may 
advertise or sell places on a Super Bowl 
charter, (2) state in any descriptive 
materials sent to a travel agent the 
circumstances under which the agent 
may accept money for a Super Bowl 
charter from a consumer, (3) return the 
consumer’s money within 3 days of 
receiving it if the operator does not have 
any more tickets to the game, (4) include 
in the operator-participant contract a 
new provision stating whether or not the 
operator was promising tickets to the 
Super Bowl game as part of the charter 
package, and (5) refund the total charter 
price to the participant if tickets to the 
game were not provided as promised by 
the operator-participant contract. 

Only one comment was filed in 
response to the Board’s proposal. The 
American Society of Travel Agents, Inc. 
(ASTA) urged the Board to adopt the 
provision requiring the charter operator 
to submit proof that it has possession of, 
or a right to, game tickets. It also 
supported the Board’s proposal to 
require charter operators to refund the 
full charter price to any participant who 
does not receive a game ticket when 
promised. Other than these 
requirements, ASTA did not see the 
need for adopting any additional 
regulations. It stated that additional 
regulations “may only serve to 
overregulate the already burdened 
charter operators." 

The only new obligation that was 
proposed beside the two mentioned 
above is the requirement in § 380.18a(c) 
that operators inform travel agents of 
the limited circumstances when money 
may be accepted from a consumer. In 
the Board’s view, this does not impose a 
significant burden on charter operators. 
It only requires that the operator include 
a statement in any solicitation materials 
sent to agents that money may be 
accepted only when either the agent 
contacts the operator and reserves a 
game ticket for the participant or the 
participant authorizes the operator to 
retain the money while searching for 
more game tickets. 

The Board is therefore adopting the 
rule as proposed. Under this rule, any 
charter operator who wishes to market a 
charter and hold out tickets to the Super 
Bowl game as part of its ground package 
must first file with the Board written 
verification that it has possession of, or 
a right to, tickets to that game. The 
verification should be either a signed 
statement that the operator has physical 


possession of the game tickets or a copy 
of the contract for those tickets. The 
verification should be filed with the 
original charter prospectus or as an 
amendment to it. Initially, to advertise 
the charter, the operator need only 
submit verification that it has, or has a 
right to, enough game tickets for a 
substantial number of potential 
customers. Before actually accepting 
money from consumers, however, the 
operator must submit proof that it has, 
or has a contract for, enough game 
tickets for each participant entitled to 
receive one. 

There is one exception to the general 
prohibition against the acceptance of 
money by an operator who does not 
have enough game tickets. The operator 
has the option of including a space on 
the contract form that prospective 
participants may check to authorize the 
operator to accept and retain their 
money while trying to obtain additional 
game tickets. If the space is checked the 
operator may accept the money without 
a ticket for that customer, but must 
inform the consumer of the shortage of 
game tickets within 3 days of receiving 
the payment or before the flight departs, 
whichever occurs first. 

Informing the potential participant of 
a ticket shortage within 3 days will be a 
significant concern only when the 
consumer mails the contract and money 
directly to the operator. In most 
instances this will not be the case as 
most people make their arrangements 
through travel agents. Operators must 
inform travel agents that they should 
contact the operator and reserve a game 
ticket for the customer before accepting 
any payment on behalf of the operator. 

If the operator has no more game tickets 
at that time, the customer can be 
informed of the shortage immediately. If 
there are tickets and the travel agent 
reserves one for the customer, the 
operator under § 380.18a(c) must hold 
that ticket for that participant unless the 
participant voluntarily withdraws from 
the charter. 

Section 380.32(y) requires that Super 
Bowl charter operators add a new 
privision to their operator-participant 
contracts. The contract must say 
whether or not the operator is promising 
a ticket to the game to that participant. 
Some participants may plan to get 
tickets from their own sources and the 
operator may disclaim any obligation to 
provide them with tickets by so stating 
in their contract. Participants signing a 
contract that relieves the operator of the 
obligation to provide game tickets will 
be entitled to receive only the 
transportation and other promised 
features of the ground package. They 
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will not be entitled to a refund if they 
are unable to gain admittance to the 
football game. On the other hand, the 
operator-participant contracts that 
included a promise of game tickets will 
give the participant the right to a refund 
if the tickets are not provided. This 
refund will have to cover the total 
charter price and not merely that portion 
attributable to the cost of the game 
tickets. 

We realize that little lead time is 
available for charter operators to 
include a new provision in their 
contracts for this year’s Super Bowl. In 
our judgement it is not a serious burden, 
however, considering the small number 
of tickets that will be available to a 
single operator, for operators to add a 
short sentence saying whether or not 
game tickets are part of the charter 
package. The operator may write in the 
new provision or authorize a travel 
agent to do so before giving it to 
participants to sign. 

Although this rule only applies to 
charter service, operators are reminded 
that 14 CFR 399.87, adopted by PS-90, 44 
FR 69915, December 4,1979, applies to 
Super Bowl packages that are operated 
on scheduled service as well. Section 
399.87 states that the Board considers 
advertising or selling of a Super Bowl 
tour to be an unfair and deceptive 
practice under section 411 of the Federal 
Aviation Act unless the operator has 
possession of, or a right to, tickets to the 
game. 

Because it is important to have this 
rule in effect sufficiently before the 1980 
Super Bowl to prevent consumer abuse, 
the Board finds that there is good cause 
for making this rule effective 5 days 
after adoption. 

Accordingly, the Civil Aeronautics 
Board amends 14 CFR Part 380, Public 
Charters , as follows: 

1. Subpart B of the Table of Contents 
is amended by adding a new § 380.18a, 
to read: 

Subpart B—General Conditions and 
Limitations 

Sec. 

• t « * • 

380.18a Super Bowl charters. 


§300.2 (Amended) 

2. Section 380.2 is amended by adding 
the following definition in the proper 
alphabetical order 

“Super Bowl charter" means a charter 
that is represented by its charter 
operator as including tickets to the 
National Fodtball League’s Super Bowl 
game as part of its ground package. 


3. A new § 380.18a is added, to read: 

§ 300.18a Super Bowl charters. 

(a) No charter operator shall advertise 
a Super Bowl charter unless the operator 
has submitted written verification to the 
Board as specified in § 380.28(a)(4), of 
one of the following: 

(1) That it is in physical possession of 
enough Super Bowl game tickets to 
provide such tickets for a substantial 
number of seats on the charter, 

(2) That the National Football League 
(NFL) office or an NFL team has entered 
into a written contract to furnish to the 
operator enough Super Bowl game 
tickets to provide such tickets for a 
substantial number of seats on the 
charter; or 

(3) That a person that has a written 
contract for Super Bowl tickets from the 
NFL office or an NFL team has entered 
into a written contract to furnish to the 
charter operator enough Super Bowl 
game tickets for a substantial number of 
seats on the charter. 

(b) Except as provided by § 380.31(c), 
no charter operator shall accept money 
for seats on a Super Bowl charter, or 
authorize a travel agent to accept such 
money, unless the operator has 
submitted written verification to the 
Board that it is in physical possession 
of, or has a written contract with the 
NFL office, an NFL team, or a person 
that has entered into a written contract 
with the NFL office or an NFL team for, 
enough Super Bowl game tickets to 
provide one to every charter participant 
that is to receive such a ticket under the 
terms of its operator-participant 
contract. 

(c) Any descriptive material for a 
Super Bowl charter sent to a travel 
agent by a charter operator shall state 
that the agent must not accept any 
money for that charter from a 
prospective participant unless either (1) 
the participant elects to have the 
operator seek tickets under § 380.31(c), 
or (2) the agent contacts the charter 
operator and makes a specific and 
confirmed reservation of a game ticket 
for that participant. Once such a 
reservation is made, the charter 
operator must hold that reservation for 
that participant unless the participant 
voluntarily withdraws from the charter. 

4. Section 380,28 is amended by 
adding a new paragraph (a)(4) to read: 

§ 380.28 Charter prospectus. 

( a ) * 

(4) From a Super Bowl charter 
operator, the written verification 
required by § 380.18a of this part. This 
shall be as applicable, either a signed 
statement that the operator has the 
game tickets, or a copy of the contract 


with the person who is to supply them. If 
the supplier of the tickets is not the 
National Football League or a member 
team, the supplier's contract with one of 
those entities must also be submitted. 
***** 

5. In § 380.31. paragraphs (b), (c) and 
(e) are amended to read: 

§ 300.31 General requirements for 
operator-participant contracts. 
***** 

(b) The contract form may include a 
space that participants may check to 
authorize the charter operator to retain 
their money while attempting to make 
other arrangements for them if there is 
no space available on the flight, on 
specific alternative flights they have 
requested or, in the case of Super Bowl 
charters, if the operator does not have 
possession of or a right to any more 
game tickets. 

(c) If there is no space available on 
the flight or specific alternative flights 
requested by the participant, or in the 
case of Super Bowl charters, if the 
operator does not have either 
possession of or written contracts for 
any more game tickets, the operator 
shall return all the participant’s money 
within 7 days (3 days for Super Bowl 
charters) after receiving it unless the 
participant, in accordance with 
paragraph (b) of this section, has 
authorized the operator to retain the 
payments while the operator attempts to 
make other arrangements, or in the case 
of Super Bowl charters, attempts to 
obtain more game tickets, for the 
participant. If the operator retains the 
payments while attempting to make 
other arrangements or obtain game 
tickets for the participant, it shall notify 
the participant of the fact within 7 days 
(3 days for Super Bowl charters) after 
receiving the payments but in no event 
later than the departure. For the purpose 
of the time periods in this paragraph, 
receipt of money by a travel agent on 
behalf of a charter operator will not be 
considered as receipt by the operator. 

(d) * * * 

(e) The contract form shall be printed 
in 7-point or larger type. The statements 
required by paragraphs (a), (f). (h), (1), 

(r), (s), and (y) of § 380.32 shall be 
printed so as to contrast with the rest of 
the contract by the use of bold-faced 
type, capital letters, or a type size that is 
at least 50 percent larger than that used 
for the rest of the contract. 
***** 

6. Section 380.32 is amended by 

revising paragraph (s) and adding a new 
paragraph (y) to read: , 

x i 









Federal Register / Vol. 45, No, 6 / Wednesday, January 9, 1980 / Rules and Regulations 


1857 


$ 380.32 Specific requirements for 
operator-participant contracts. 

(s) That upon a post-departure 
notification of a major change, the 
participant may reject the substituted 
hotel or the changed date, origin, or 
destination of a flight leg and be sent, 
within 14 days after the return date 
named in the contract, a refund of the 
portion of his payment allocable to the 
hotel accommodations or air 
transportation not provided. For Super 
Bowl charters only; that if game tickets 
are not supplied when promised by the 
operator-participant contract, the 
participant must be sent, within 14 days 
after the return date named in the 
contract, a refund of the total charter 
price. 

***** 

(y) For charters to the city hosting the 
National Football League’s Super Bowl, 
whether the operator will provide 
tickets to the Super Bowl game as part 
of the ground package. 

7. Section 380.33 is amended by 
adding a new paragraph (a)(5) to read: 

§ 380.33 Major changes in itinerary or 
price; refunds. 

(«)••• 

(5) A failure to provide the participant 
with tickets to the National Football 
League’s Super Bowl game when the 
participant was supposed to receive 
them under the terms of the operator- 
participant contract. 

* * * * « 

(Secs. 204 and 411 of the Federal Aviation 
Act of 1958, as amended, 72 Stat. 743, 769, 49 
U.S.C, 1324,1381.) 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 

Secretary. 

|FR Doc 80-670 Filed 1-8-80 8:45 am| 

BILLING CODC 8320-01-M 


14 CFR 385 

[ Organization Regulations; Amendment No. 
94 to Part 385] 

Delegations and Review of Action 
Under Delegation; Nonhearing Matters; 
Amendment of Delegation of Authority 
to the Director, Bureau of Domestic 
Aviation 

agency: Civil Aeronautics Board. 
action: Final rule. 

summary: The CAB amends its 
delegations of authority to permit the 
Director. Bureau of Domestic Aviation, 
to issue orders to show cause proposing 
to grant unopposed applications for 
certificates of public convenience and 
necessity which request the employment 


of expedited procedures and can be 
handled by show-cause procedures. 
DATES: Adopted; January 4,1980. 
Effective: January 4,1980. 

FOR FURTHER INFORMATION CONTACT: 
Thomas Chew, Bureau of Domestic 
Aviation, Civil Aeronautics Board, 1825 
Connecticut Avenue NW„ Washington, 
D.C. 20428; (202) 673-6067. 
SUPPLEMENTARY INFORMATION: In 
Regulation OR-158, 44 FR 64401, 
November 7,1979, the Board delegated 
to the Director, Bureau of Domestic 
Aviation, the authority to issue show- 
cause orders and Final orders with 
respect to certain applications for 
domestic or overseas certificates. That 
delegation covers applications that are 
accompanied by a petition for an order 
to show cause or in which show-cause 
treatment has been requested under 
Subpart Q of 14 CFR Part 302. That 
delegation did not include applications 
which request expedited handling under 
Subpart Q but neither request show- 
cause treatment under Subpart Q nor 
are accompanied by a petition for an 
order to show cause. Inasmuch as these 
applications are also usually routine and 
their consideration consumes an 
unnecessarily significant part of the 
Board’s time, their processing should be 
facilitated under the same delegation of 
authority as those which request show- 
cause procedures. This amendment 
therefore expands that delegation. 

Since this amendment is 
administrative in nature, affecting a rule 
of agency organization and procedure, 
the Board Finds that notice and public 
procedure are unnecessary, and that the 
rule may become effective immediately. 

Accordingly, the Board amends 14 
CFR Part 385, Delegations and Review 
of Authority to the Director, Bureau of 
Domestic Aviation, as follows: 

In § 385.13, the First sentence of 
paragraph (u) is amended to read: 

§ 385.13 Delegation to the Director, 

Bureau of Domestic Aviation 

The Board delegates to the Director, 
Bureau of Domestic Aviation, the 
authority to: 

• * * « * 

(u) With respect to applications Bled 
under section 401 of the Act for 
authority to engage in interstate or 
overseas air transportation that are 
either accompanied by a petition for an 
order to show cause, or request show- 
cause treatment or the use of expedited 
procedures under Subpart Q of Part 302 
of this chapter, and can be handled by 
show-cause order: 

***** 

[Sections 204 and 401 of the Federal 
Aviation Act of 1958, as amended, 72 Stat 


743, 754. 49 U.S.C. 1324,1371. Reorganization 
Plan No. 3 of 1961, 75 Stat. 837, 26 FR 5989, 49 
U.S.C. 1324 (note).] 

Phyllis T. Kaylor, 

Secretary. 

(FR Doc. 80-68© Filed 1-8-80; B 45 am) 

BILLING COOE 6320-01-M 

FEDERAL TRADE COMMISSION 
16 CFR Part 13 
[File No. 802 3033] 

Mid City Chevrolet, Inc., et al.; Consent 
Agreement With Analysis To Aid 
Public Comment 

agency: Federal Trade Commission. 
action: Consent Agreement. 

summary: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order, accepted subject to final 
Commission approval, among other 
things, would require a Laurel, Md. 
motor vehicle dealer and its corporate 
officer to cease, in connection with the 
advertising and sale of an automobile 
retrofit device known as the Power Pak, 
making false or unsubstantiated fuel 
economy claims and misrepresenting the 
purpose, content or conclusion of tests 
and surveys. Advertisements referring 
to fuel economy improvement resulting 
from the installation of an automobile 
retrofit device would have to include a 
disclaimer and at least one fuel 
economy claim expressed in miles per 
gallon. Further, the firm would be 
required to send to each consumer who , 
purchased a Power Pak from them a 
letter offering a full refund of the 
purchase price and removal of the 
device at no charge. All refund requests 
would have to be honored in a timely 
manner, and relevant records 
maintained for a period of three years. 
date: Comments must be received on or 
before March 3,1980. 
address: Comments should be directed 
to: Office of the Secretary, Federal 
Trade Commission, 6th Street and 
Pennsylvania Ave., N.W., Washington, 
D.C. 20580. 

FOR FURTHER INFORMATION CONTACT. 

FTC/PE, Linda Colvard Dorian, 
Washington, D.C., 20580. (202) 724-1524. 
SUPPLEMENTARY information: Pursuant 
to Section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721,15 U.S.C. 
46 and § 2.34 of the Commission’s Rules 
of Practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist and an explanation 
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thereof, having been filed with and 
accepted, subject to final approval, by 
the Commission, has been placed on the 
public record for a period of sixty (60) 
days. Public comment is invited. Such 
comments or views will be considered 
by the Commission and will be 
available for inspection and copying at 
its principal office in accordance with 
Section 4.9(b)(14) of the Commission’s 
Rules of Practice (16 CFR 4.9(b)(14)). 

(File No. 802-3003] 

In the matter of Mid City Chevrolet. Inc., a 
corporation, and John Tyler, individually and 
as an officer of the corporation; agreement 
containing consent order to cease and desist. 

The Federal Trade Commission having 
initiated an investigation of certain acts and 
practices of Mid City Chevrolet, Inc., a 
corporation, and John Tyler, individually and 
as an officer of said corporation, sometimes 
hereinafter referred to as respondents, and it 
now appearing that the proposed respondents 
are willing to enter into an agreement 
containing an order to cease and desist from 
the use of acts and practices being 
investigated; 

It is hereby agreed by and between Mid 
City Chevrolet, Inc., by its duly authorized 
officer, and John Tyler, individually and as an 
officer of said corporation, and their attorney 
and counsel for the Federal Trade 
Commission Act: 

1. Proposed respondent Mid City Chevrolet, 
Inc., is a corporation organized, existing, and 
doing business under and by virtue of the 
laws of the State of Maryland, with its office 
and principal place of business at 501 
Washington Boulevard. Laurel, Maryland 
20810. Proposed respondent John Tyler is an 
officer of said corporation. He formulates, 
directs and controls the policies, acts and 
practices of said corporation and his address 
is the same as that of said corporation. 

2. Proposed respondents admit all the 
jurisdictional facts set forth in the draft of 
complaint here attached. 

3. Proposed respondents waive: 

(a) Any further procedural steps: 

(b) The requirement that the Commission's 
decision contain a statement of findings of 
fact and conclusions of law; and 

(c) All rights to seek judicial review or 
otherwise to challenge or contest the validity 
of the order entered pursuant to this 
agreement 

4. This agreement shall not become a part 
of the official record of the proceeding unless 
and until it is accepted by the Commission. If 
this agreement is accepted by the 
Commission, it. together with the draft of 
complaint contemplated thereby, and related 
material pursuant to Rule 2.34, will be placed 
on the public record for a period of sixty (60) 
days and information in respect thereto 
publicly released. The Commission thereafter 
may either withdraw its acceptance of this* 
agreement and so notify the proposed 
respondents in which event it will take such 
action as it may consider appropriate, or 
issue and serve its complaint (in such form as 
the circumstances may require) and decision, 
in disposition of the proceeding. 


5. This agreement is for settlement 
purposes only and does not constitute an 
admission by proposed respondents that the 
law has been violated or that any of the facts 
are true as alleged in the draft of the 
complaint here attached. 

6. This agreement contemplates that, if it is 
accepted by the Commission, and if such 
acceptance is not subsequently withdrawn by 
the Commission pursuant to the provisions of 
Section 2.34(b) of the Commission’s Rules, the 
Commission may. without further notice to 
proposed respondents, (1) issue its complaint 
corresponding in form and substance with the 
draft of complaint here attached and its 
decision containing the following order to 
cease and desist in disposition of the 
proceeding and (2) make information public 
in respect thereto. When so entered, the order 
to cease and desist shall have the same force 
and effect and shall become final and may be 
altered, modified or set aside in the same 
manner and within the same time provided 
by statute for other ordere. The order shall 
become final upon service. Delivery by the 
U.S. Postal Service of the complaint and 
decision containing the agreed-to order to the 
proposed respondents’ address as stated in 
this agreement shall constitute service. 
Proposed respondents waive any right they 
may have to any other manner of service. The 
complaint may be used in construing the 
terms of the order, but no agreement, 
understanding, representation, or „ 
interpretation not contained in the order, 
complaint or the aforementioned agreement 
may be used to vary or contradict the terms 
of the order. 

7. Proposed respondents have read the 
proposed complaint and order contemplated 
hereby, and understand that once the order 
has been issued, they will be required to file 
one or more compliance reports showing that 
they have fully complied with the order, and 
that they may be liable for a civil penalty as 
provided by law for each violation of the 
order after it becomes final. 

Order 

Parti 

It is ordered that respondents Mid City 
Chevrolet, Inc., a corporation and John Tyler, 
individually and as an officer of the 
corporation, their successors and assigns, 
either jointly or individually, and 
respondents' officers, agents, representatives 
and employees, directly or through any 
corporation, subsidiary, division, or other 
device, in connection with the advertising, 
offering for sale, sale or distribution of the 
automobile retrofit device known as Power 
Pak, as “automobile retrofit device" is 
defined in $ 301 of the Energy Policy and 
Conservation Act of 1975,15 U.S.C. $ 2011, in 
or affecting commerce as “commerce" is 
defined in the Federal Trade Commission 
Act, do forthwith cease and desist from 
representing, directly or by implication, that 
the automobile retrofit device known as 
Power Pak will or may result in fuel economy 
improvement when installed in an 
automobile, truck, recreational vehicle, or 
other motor vehicle without otherwise 
adjusting parameters on the vehicle s engine 
to conditions other than those specified by 
the vehicle’s manufacturer. 


Part II 

It is further ordered that respondents, their 
successors and assigns, either jointly or 
individually, and respondents; officers, 
agents, representatives and employees, 
directly or through any corporation, 
subsidiary, division, or other device, in 
connection with the advertising, offering for 
sale, sale or distribution of any automobile 
retrofit device as “automobile retrofit device" 
is defined in § 301 of the Energy Policy and 
Conservation Act of 1975,15 U.S.C. $ 2011, in 
or affecting commerce, as “commerce" is 
defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

a. representing, directly or by implication, 
that such device will or may result in fuel 
economy improvement when installed in an 
automobile, truck, recreational vehicle, or 
other motor vehicle unless (1) such 
representation is true, and (2) at the time of 
making such representation, respondents 
possess and rely upon written results of 
dynamometer testing of such device 
according to the then current urban and 
highway driving test cycles established by 
the Environmental Protection Agency and 
these results substantiate such representation 
and (3) where the representation of the fuel 
economy improvement is expressed in miles 
per gallon or percentage, all advertising and 
other sales promotional materials, which 
contain the representation expressed in such 
a way, must also contain, in a way that 
clearly and conspicuously discloses it, the 
following disclaimer: 

“Reminder: Your actual fuel saving may be 
less. It depends on the kind of driving you do. 
how you drive and the condition of your car;" 

b. misrepresenting in any manner the 
purpose, content, or conclusion of any test or 
survey pertaining to such device; 

c. failing to disclose clearly and 
conspicuously in any advertisement or other 
promotional material that refers or relates in 
any way to such device the fuel economy 
improvement, if any, in miles per gallon 
which may be expected from the installation 
of such device on motor vehicles. 

Partlll 

1. Respondents, within thirty (30) days of 
the date on which this order becomes final, 
shall send a copy of the letter marked Exhibit 
B via first class mail to each consumer who 
purchased from them the device known as 
Power Pak and whom respondents are able to 
locate from information in their files. 
Respondents, upon receiving, within one year 
of the date upon which this order becomes 
final, either a written or a verbal request for a 
refund of Power Pak’s purchase price from 
any consumer who purchased Power Pak 
from them, shall, within one week of the date 
of such request: 1) refund the full purchase 
price of Power Pak, including any installation 
charges and taxes, and 2) remove Power Pak 
from the consumer’s vehicle at no charge to 
the consumer, and 3) at no charge to the 
consumer, make any adjustments to the 
vehicle’s engine which are made necessary 
by Power Pak's removal. The envelopes in 
which Exhibit B is enclosed shall contain no 
restrictions against forwarding and shall be 
plain white envelopes with no marking other 
than Mid City Chevrolet’s name and return 
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address and the name and address of the 
consumer purchaser. 

2. Respondents shall supply, as part of their 
initial compliance report, noted in Part VIII 
below, a list consisting of the name and 
address of each and every person whom 
respondents were able to locate from 
information in their Tiles, and a list consisting 
of the name and address of each and every 
person to whom Exhibit B was sent. 
Respondents shall supply as part of their 
supplemental compliance report, noted in 
Part VUI below, a list consisting of the name 
and address of each and every person 
requesting a refund and the date of that 
person’s request, and a list consisting of the 
name and address of each and every person 
to whom refund was made, the dollar amount 
of that person’s refund, and the date upon 
which that person received the refund. Each 
such list shall contain the names of 
individuals in alphabetical order. 

Part IV 

It is further ordered that respondents, their 
successors and assigns, either jointly or 
individually, and respondents' officers, 
agents, representatives and employees 
directly or through any corporation, 
subsidiary, division, or other device, in 
connection with the advertising, offering for 
sale, sale or distribution of any automobile 
retrofit device, as “automobile retrofit 
device” is defined in § 301 of the Energy 
Policy and Conservation Act of 1975,15 
U.S.C. § 2011, in or affecting commerce, as 
“commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and 
desist from failing to maintain the following 
accurate records which may be inspected by 
Commission staff members upon fifteen (15) 
days’ notice: copies of and dissemination 
schedules for all advertisements, sales 
promotional materials, and post-purchase 
materials; records of the number of pieces of 
direct mail advertising sent in each direct 
mail advertisement dissemination; documents 
which substantiate or tend to substantiate or 
which contradict or tend to contradict any 
claim, made directly or by implication, 
concerning such device, which is a part of the 
advertising, sales promotional material, or 
post-purchase materials disseminated by 
respondents directly or through any business 
entity; documents indicating the names and 
addresses of all persons requesting refunds; 
documents indicating the names and 
addresses of all persons receiving refunds; 
documents indicating, for each person 
receiving a refund, the amount that person 
received. Such records shall be retained by 
respondents for a period of three (3) years 
from the last date any such advertising, sales 
promotional, or post-purchase materials were 
disseminated. 

Part V 

It is further ordered that the corporate 
respondent shall forthwith distribute a copy 
of this order to each of its operating divisions, 
to its successors and assigns, and to each of 
its officers, agents, representatives, or 
employees who are engaged in the 
preparation and placement of 
advertisements, and that the individual « 
respondent shall forthwith distribute a copy 


of this order to each of his agents, 
representatives, employees, successors and 
assigns. 

Part VI 

It is further ordered that respondents notify 
the Commission at least thirty (30) days prior 
to the effective date of any proposed change 
in the corporate respondent such as 
dissolution, assignment, or sale, resulting in 
the emergence of a successor corporation, the 
creation or dissolution of subsidiaries or any 
other change in the corporation which may 
affect compliance obligations arising out of 
the order. 

Part VII 

It is further ordered that the individual 
respondent named herein promptly notify the 
Commission of the discontinuance of his 
present business or employment and of his 
affiliation with a new business or 
employment. In addition, for a period of five 
years from the effective date of this order, the 
respondent shall promptly notify the 
Commission of each affiliation with a new 
business or employment. Each such notice 
shall include the respondent’s new business 
address and a statement of the nature of the 
business or employment in which the 
respondent is newly engaged as well as a 
description of respondent’s position in 
connection with the business or employment. 
The expiration of the notice provision of this 
paragraph shall not affect any other 
obligation arising under this order. 

Part VIII 

It is further ordered that the respondents 
shall within sixty (60) days after service upon 
them of this order, and also one (1) year 
thereafter, file with the Commission a report, 
in writing, setting forth in detail the manner 
and form in which they complied with this 
order. 

Exhibit B 

Mid City Chevrolet, 

501 Washington Boulevard\ Laurel, Maryland 
Refund Offer 

Dear Customer. Some time ago you bought 
a device called Power Pak from us. Our ads 
claimed your car would use far less gas with 
it, but we have since become aware that we 
did not have adequate grounds for making 
this claim, and Power Pak may well not give 
you the gas mileage improvement you 
expected, if any at all. Therefore, if you are 
not satisfied with the results you have 
received from Power Pak, we are offering you 
a full refund of the price you paid. At no 
charge, we will also remove Power Pak from 
your car and will perform any adjustments to 
your engine made necessary by its removal. 

To get the refund, please call or write us or 
just stop in and ask for a refund. If we can't 
remove Power Pak right then, we will remove 
it and refund your money within one week of 
the date we hear from you. This offer expires 
(date one year after date order becomes final 
inserted here) so don’t delay. 

Sincerely, 

Mid City Chevrolet. 


Mid City Chevrolet, Inc., et al.; File No.: 802, 
3003 

Analysis of Proposed Consent Order To Aid 
Public Comment 

The Federal Trade Commission has 
accepted an agreement to a proposed consent 
order from Mid City Chevrolet, Inc., and from 
John Tyler, its president 

The proposed consent order has been 
placed on the public record for sixty (60) days 
for reception of comments by interested 
persons. Comments received during this 
period will become part of the public record. 
After sixty (60) days, the Commission will 
again review the agreement and the 
comments received and will decide whether 
it should withdraw from the agreement or 
make final the agreement’s proposed order. 

The complaint chaiged the respondents 
with the dissemination of advertisements 
containing several false and misleading 
representations regarding an automobile 
retrofit device known as Power Pak. 
According to the complaint, the 
advertisements were used by the 
respondents, in part, to promote the sale of 
their new cars, trucks and vans. In particular, 
the complaint alleged that representations of 
significant fuel economy improvement made 
in the Mid City Chevrolet advertisements for 
Power Pak were both false and without a 
reasonable basis. The complaint also charged 
that the Mid City Chevrolet advertisements 
were deceptive because they misrepresented 
scientific tests of the product. 

The proposed consent order contains the 
following provisions designed to remedy the 
advertising violations charged: 

Part I prohibits the making of any fuel 
economy representations for Power Pak 
without also representing that further engine 
adjustments are required to obtain any 
improvement in fuel economy. 

Part 11(a) prohibits, for any automobile 
retrofit device, the making of any 
representation that the installation of the 
device in a motor vehicle will result in fuel 
economy improvement unless the 
representation is true and is substantiated by 
results of dynamometer testing according to 
the Environmental Protection Agency’s test 
cycles. This part further requires a disclaimer 
to be included in advertising where claims of 
fuel economy improvement are expressed in 
miles per gallon or in percentage. 

11(b) prohibits respondents from 
misrepresenting the purpose, content or 
conclusion of any test or survey for any 
automobile retrofit device. 

11(c) requires, in any advertisement by Mid 
City for an automobile retrofit device, that 
there must be at least one claim for fuel 
economy improvement which is expressed in 
miles per gallon. 

Part III(l) requires that respondents send a 
letter offering a full refund of the purchase 
price of Power Pak to each consumer 
purchaser whom Mid City can locate. Within 
one week after receipt of a request for a 
refund from a consumer purchaser, 
respondents are required to refund the full 
purchase price of Power Pak, including any 
taxes and installation charges, remove Power 
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Pak at no charge from the consumer’s vehicle, 
and make, free of charge, any adjustments to 
the vehicle’s engine required by Power Pak's 
removal. 

111(2} requires that respondents supply a list 
of names and addresses of people who were 
located by Mid City and a list of people who 
were sent the refund offer. In addition, 
respondents are required to furnish a list of 
people requesting a refund and a list of 
people who were actually sent a refund as 
well as its dollar amount. 

Part IV requires that, where respondents 
advertise or promote an automobile retrofit 
device, advertisement dissemination 
schedules, documents which substantiate or 
which contradict any claim in the 
advertisements, documents indicating the 
names and addresses of people requesting 
and receiving refunds, and documents 
indicating the amount of each refund be 
retained for a period of three years from the 
last date an advertisement for the device was 
disseminated. 

Part V requires that the corporate 
respondent distribute a copy of the order to 
all employees engaged in the preparation or 
placement of advertising. The individual 
respondent must distribute a copy of the 
order to his agents or representatives. 

Part VI requires that respondents notify the 
Commission at least thirty (30) days before 
any proposed structural change in the 
corporation occurs which may affect 
compliance with the order. 

Part VII requires that the individual 
respondent notify the Commission of the 
discontinuance of his present business and, 
for a five year period, of his affiliation with a 
new business. This notification must include 
the name and address of the new business as 
well as a statement indicating the nature of 
the business. 

Part VIII requires that respondents file an 
initial compliance report with the 
Commission within sixty (60) days after the 
effective date of the order, and a 
supplemental compliance report one (1) year 
thereafter. 

The proposed order should aid energy 
conservation efforts by the American public 
by discouraging commercial attempts to raise 
false consumer expectations of fuel savings. 
Marketers of automobile retrofit devices 
should again be put on notice by this order 
that they must make truthful fuel economy 
claims in their advertising. In addition, 
automobile dealers should be put on notice 
that the Federal Trade Commission will 
scrutinize very closely the practice of using 
advertising for these devices to promote the 
sale of new cars. 

The purpose of this analysis is to facilitate 
public comment of the proposed order, and it 
is not intended to constitute an official 
interpretation of the agreement and proposed 
order or to modify in any way their terms. 
)ames O. Tobin, 

Acting Secretary. 

|FR Doc 80-858 Filed 1-8-80; 8:45 am) 

BILLING COO€ 6750-01-H 


SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Part 270 

[Release No. IC-11005, File No. S7-795) 

Exemptions for Certain Investment 
Advisers and Principal Underwriters of 
Investment Companies 

agency: Securities and Exchange 

Commission. 

action: Final rules. 

summary: The Commission is adopting 
two rules under the Investment 
Company Act of 1940 regarding the 
assignment of contracts for services of 
an investment adviser or principal 
underwriter and the temporary service 
by an investment adviser without a 
written contract approved by 
investment company shareholders. 

The act effectively requires that the 
investment advisory contract or 
principal underwriting contract with an 
investment company must, by its terms, 
terminate upon its assignment. One rule 
deems not to be an assignment for 
purposes of that provision a transaction 
which does not result in a change of 
actual control or management of an 
investment adviser or principal 
underwriter. 

The act also provides that a person 
may not act under an investment 
advisory contract unless it has been 
approved by the holders of a majority of 
the investment company’s voting 
securities. The second rule permits, 
subject to certain restrictions, a person 
to act temporarily as an investment 
adviser to an investment company, 
without the prior approval of the 
investment company's shareholders. 
EFFECTIVE date: January 2,1980. 

FOR FURTHER INFORMATION CONTACT*. 
Joseph F. Mazzella, Esq., (202) 272-2033, 
Investment Company Act Study Group, 
Division of Investment Management, 
Securities and Exchange Commission, 
500 North Capitol Street, Washington, 
D.C. 20549. 

SUPPLEMENTARY INFORMATION: The 

Commission today is adopting rule 2a-6 
[17 CFR 5 270.2a-6l under the 
Investment Company Act of 1940 [15 
U.S.C. 80a-l et seq.J (“Act”), which 
deems certain transactions not to 
involve the assignment of a contract for 
purposes of sections 15(a) and 15(b) of 
the Act [15 U.S.C. 80a-15(a) and (b)] that 
do not result in a change of actual 
control or management of the 
investment adviser or the principal 
underwriter, respectively. The 
Commission today also is adopting rule 
15a-4 [17 CFR 5 270.15a-4] under the 


Act, which provides a temporary 
exemption, not to exceed 120 days, from 
the requirement of the Act that an 
investment advisory contract with an 
investment company must be approved 
by the investment company’s 
shareholders. The reasons for the 
Commission's proposing these rules 
were discussed thoroughly in 
Investment Company Act Release No. 
10809 (Aug. 6,1979) 44 FR 47100 (Aug. 

10,1979). Persons interested in a more 
detailed discussion of the rules should 
refer to that release. 

Rule 2a-6 

Discussion 

In response to its request for 
comments the Commission received 
seven letters of comment which 
addressed proposed rule 2a-6. All the 
commentators generally endorsed the 
proposed rule, although several 
commentators suggested certain 
modifications. After considering these 
comments, the Commission has 
determined to adopt the rule as 
proposed. 

Final Rule 

Accordingly, a transaction which does 
not result in a change of actual control 
or management of the investment 
adviser to, or principal underwriter of, 
an investment company is deemed not 
to be an assignment for purposes of 
section 15(a)(4) of the Act, regarding 
investment advisory contracts, or 
section 15(b)(2) of the Act, regarding 
principal underwriting contracts. 1 

Rule 15a-4 

Discussion 

The Commission received seven 
letters of comment which addressed 
proposed rule 15a-4. All of these 
comments generally endorsed the 
adoption of the proposed rule, although 
most commentators suggested some 
modification in its terms. Numerous 
commentators asserted that the 
proposed rule would not provide 
sufficient time to secure shareholders' 
approval of a successor investment 


‘The Commission emphasizes that the rule 
requires that there be no change as a result of the 
transaction in either actual control or actual 
management. The rule does not assume that a 
transaction which results in a change in 
management is merely a nominal assignment that, 
in fact, has no impact upon an investment company. 
As noted in Investment Company Act Release No. 
10006. proposing this rule, in determining whether a 
transaction is within the purview of rule 2a-6, the 
rule should be construed narrowly in light of the 
investor protection concerns Congress intended to 
be fulfilled, as expressed in section 1(b), section 
2(a)(4) and section 15 of the Act. Thus, for example, 
transferring actual control or management to a 
receiver would constitute an assignment. 
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advisory contract in the context of 
certain unusual assignments, the 
scheduling of annual shareholders' 
meetings, and the occurrence of 
unforeseeable events during the 
solicitation process, and in light of what 
they consider to be the increasing 
difficulty in getting security holders to 
respond to proxy solicitations. After 
carefully considering these comments, 
the Commission has determined to 
extend the availability of the exemptive 
period from 90 days to 120 days as a 
balance between a reasonable period 
for an investment company to retain the 
benefit of exemption and the Act's 
strong policy requiring investment 
company advisers to be subject to prior 
shareholders' approval. 

Final Rule 

Accordingly, notwithstanding section 
15(a) of the Act, a person may act as 
investment adviser 2 for an investment 
company, pursuant to a written contract 
which has not been approved by a 
majority of the outstanding voting 
securities of such company, during the 
120 day period after the termination of 


•One commentator questioned the Commission’s 
statement that section 2(a)(20) of the Act (15 U.S.C 
BOa-2(a)(20)j does not exclude from the Act’s 
definition of the term ’’investment adviser" a person 
who provides investment advisory services at cost 
to particular clients only. See American Law 
Institute. Federal Securities Code. $ 270A, comment 
(3)(c) (Tentative Draft No. 6. April 1.1977). While 
the Commission has in the past granted certain 
temporary exemptions from the provisions of 
section 15(a) conditioned on such person’s serving 
during an interim period on a cost basis, it did not 
interpret such persons not to be investment advisers 
as defined in section 2(a)(20). Any such 
interpretation would be inconsistent with the 
investor protections mandated by the Act. There is 
no basis for excusing such external investment 
advisers in those circumstances from being deemed 
affiliated persons of investment companies for 
purposes, for example, of the prohibited 
transactions provisions under section 17 of the Act 
[15 U.S.C. 0Oa-17] or from being deemed interested 
persons for purposes, for example, of determining 
the composition of investment companies' board of 
directors under section 10 of the Ad [15 U.S.C. 80a- 
101 . 

Moreover, in its release proposing rule 2a-6 and 
rule 15a-4, the Commission found that the investor 
protection concerns expressed by Congress with 
respect to section 15(a) are better fulfilled when 
investment company shareholders are provided the 
opportunity to approve any successor adviser’s 
serving the company. Additionally, it noted that 
when an assignment of the investment advisory 
contract is foreseeable, an investment adviser, 
pursuant to its fiduciary responsibilities to the 
investment company, may well be obliged to 
continue to provide advisory services to the 
investment company until such shareholders' 
approval is secured for the successor investment 
adviser’s contract. Therefore, the Commission 
stated its belief that it may be inappropriate for it to 
continue to grant exemptive orders from the 
shareholder voting requirement of section 15(a) of 
the Act under circumstances in which it was 
practicable for an investment adviser to secure prior 
approval by the investment company shareholders 
of a successor advisory contract. 


an investment advisory contract by an 
event (other than an assignment by an 
investment adviser in connection with 
which such investment adviser, or a 
controlling person thereof, directly or 
indirectly receives money or other 
benefit) described in paragraphs (3) or 
(4) of section 15(a) of the Act or by the 
failure to renew such contract, 2 if: 

(1) Such contract has been approved 
by the investment company's board of 
directors, including a majority of the 
directors who are not interested persons 
thereof, and 

(2) The compensation 4 to be received 
under that contract does not exceed the 
compensation which would have been 
received under the most recent 
investment advisory contract that had 
been approved by the vote of a majority 
of the outstanding voting securities of 
the investment company. 2 

Authority, Effective Date 

The Commission, pursuant to section 
6(c) [15 U.S.C. 80a-6(c)J and section 
38(a) [15 U.S.C. 80a-37(a)J of the Act 
hereby amends 17 CFR Part 270 by 
adding new part 5 270.2a-8. Further, the 
Commission pursuant to section 6(c) of 
the Act hereby amends 17 Part 270 by 
adding new part § 270.15a-4. Because 
the rules are exemptive they are 
effective immediately. 

Text of Amended Rules 

Part 270 of Chapter II of Title 17 of the 
Code of Federal Regulations is amended 
as follows: 

I. By adding § 270.2a-6 as follows: 

S 270.2a-6 Certain transactions not 
deemed assignments. 

A transaction which does not result in 
a change of actual control or 
management of the investment adviser 
to, or principal underwriter of, an 
investment company is not an 
assignment for purposes of section 
15(a)(4) or section 15(b)(2) of the act, 
respectively. 

II. By adding § 270.15a-4 as follows: 


* However, the Commission believes that the 
failure of an investment adviser timely to present 
the investment advisory contract for renewal, or the 
failure of an investment company’s directors timely 
to consider the renewal of such contract in 
accordance with the procedures mandated by the 
Act. may constitute a breach of fiduciary duty. 

•Such compensation may be described either as 
an absolute amount for a specified time period or as 
a rate of compensation, provided that it conforms to 
the method of compensation in the most recent 
investment advisory contract which had been 
approved by the vote of a majority of the 
outstanding securities of the investment company. 

•Asa technical modification of this requirement, 
the term "voting securities" replaces the term 
"shares" to describe more accurately the voting 
requirements of section 15(a) of the Act. 


5 270.15a-4 Temporary exemption for 
certain Investment advisers. 

Notwithstanding section 15(a) of the 
act, a person may act as investment 
adviser for an investment company 
pursuant to a written contract which has 
not been approved by a majority of the 
outstanding voting securities of such 
company during the one hundred and 
twenty day period after the termination 
of an investment advisory contract by 
an event (other than an assignment by 
an investment adviser in connection 
with which such investment adviser, or 
a controlling person thereof, directly or 
indirectly receives money or other 
benefit) described in paragraphs (3) or 
(4) of section 15(a) of the act or by the 
failure to renew such contract; Provided, 
That: 

(a) Such contract has been approved 
by the investment company's board of 
directors, including a majority of the 
directors who are not interested persons 
thereof; and 

(b) The compensation to be received 
under that contract does not exceed the 
compensation which would have been 
received under the most recent 
investment advisory contract that had 
been approved by the vote of a majority 
of the outstanding voting securities of 
the investment company. 

By the Commission. 

George A. Fitzsimmons, 

Secretary. 

January 2,1980. 

[FR Doc. 80-608 Filed 1-6-80; 8:45 am) 

BILLING COO£ 8010-01 -44 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 157 

(Docket Nos. RM79-37 and RM79-43; Order 
No. 56-A] 

Applications for Certificates of Public 
Convenience and Necessity and for 
Orders Permitting and Approving 
Abandonment Under Section 7 of the 
Natural Gas Act; Amendment 
Implementing the Natural Gas Act 

Issued: January 2.1980. 

AGENCY: Federal Energy Regulatory 
Commission. 

action: Order Denying Application for 
Rehearing of, and Clarifying, Order No. 
56 (Budget-Type Certificates—Gas 
Supply Facilities). 

summary: This order denies rehearing 
of Order No. 56 because the application 
therefor presents no new issues which 
would require reconsideration of that 
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order. In addition, this order clarifies the 
definition of "gas supply facilities.** The 
technical, clarifying amendment makes 
more clear the Commission’s intent that 
budget-type certificate coverage be 
available in situations involving 
transportation or exchange between two 
interstate pipelines of natural gas 
intended for the system supply of a third 
interstate pipeline. 

EFFECTIVE DATE: January 2.1980. 

FOR FURTHER INFORMATION CONTACT: 

Frank Markulin, Office of Pipeline and 
Producer Regulation, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, (202) 
357-8859. 

Bob Nichols, Office of the General Counsel, 
825 North Capitol Street, N.E., Washington, 
D.C. 20426. (202) 357-8141. 

(Order No. 56-A] 

Order Denying Rehearing of, and 
Clarifying, Order No. 56 

Before Commissioners: Charles B. 
Curtis, Chairman; Georgiana Sheldon, 
Matthew Holden, Jr., and George R. 

Hall. 

In the matter of budget-type 
applications; gas supply facilities— 
amendments to scope of existing 
regulations (Docket No. RM 79-37) and; 
amendments to Subpart A, Part 157 of 
the regulations implementing the 
Natural Gas Act (Docket No. RM79-43). 

Background 

On November 1,1979, the Commission 
issued Order No. 56, a final rule 
amending Part 157 of its Regulations 
Implementing the Natural Gas Act, 44 
FR 65055 (November 13,1979). That 
order expands the definition of, and 
raises the limits pertaining to, gas 
supply facilities. It further provides for 
the issuance of certificates of indefinite 
duration, which may be revoked at any 
time. 

One application for rehearing and 
clarification has been received. 1 It 
requests that the Commission either tie 
the total yearly and single project limits 
to the Handy-Whitman Index of Public 
Utility Construction Costs or revise the 
regulations annually. It also requests 
that the Commission make clear that 
any revocation of a pipeline's budget- 
type certificate would be for good cause 
only. It further requests that such 
revocations be prospective only, from 
and after the next anniversary date, so 
that a company would not be adversely 
affected as to projects planned, 


'Application of Transcontinental Gas Pipe Line 
Corporation for Rehearing and Clarification, filed 
December 3,1979. 


commenced or completed prior to any 
revocation of its budget-type certificate. 

The Commission decided not to utilize 
the Handy-Whitman Index in Order No. 
56. As discussed there, increased costs 
are not the sole concern. Operational, 
environmental and consumer rate 
impacts are also concerns that require 
periodic review of the limits. However, 
the Commission does recognize the need 
for an annual review of the dollar limits 
for budget-type gas supply facilities. 
Staff has been directed to review the 
limits annually and report to the 
Commission on the advisability of 
adjusting the cost limits. 

The Commission will not amend its 
regulations to provide that budget-type 
certificates may be revoked only for 
"good cause" or that a revocation would 
be effective only on a certificate’s next 
anniversy date. Budget-type certificates 
are intended as a more efficient manner 
of complying with the requirements of 
section 7(c) of the Natural Gas Act with 
respect to minor, routine facilities. The 
Commission’s discretion to allow or 
disallow the use of such certificates 
should not be limited. Revocations, if 
and when they become necessary, will 
be effected in a legally permitted and 
required manner, both as to the method 
of revocation and its effect on 
previously planned or commenced 
projects. 

However, the Commission, on its own 
motion, recognizes the need to clarify 
§ 157.7(b)(4). As pointed out in Order 
No. 56, budget-type certificates 
authorize the construction of facilities 
necessary to effectuate transportation 
by one interstate pipeline for another or 
exchanges between interstate pipelines. 
The use of the word "that" to qualify the 
words "interstate pipeline company" in 
the definition of "gas supply facilities" 
could be read as more restrictive than is 
intended by the Commission. 
Specifically, the definition could be read 
as excluding from its purview those 
facilities necessary to effectuate the 
transportation or exchange between two 
interstate pipelines of natural gas 
intended for the system supply of a third 
interstate pipeline. Facilities to 
effectuate such transportation or 
exchange transactions are intended to 
be covered by budget-type certificates. 
In order to make the regulations more 
clearly reflect the Commission’s intent, 
the word "that", as it appears in 
§ 157.7(b)(4) is being replaced with the 
word "an". 

(Natural Gas Act. as amended, 15 U.S.C. 
717, et seq.\ Natural Gas Policy Act of 1978, 

15 U.S.C. 3301, et seq.\ Department of Energy 
Organization Act. 42 U.S.C. 7101, et seq.\ E.O. 
12009, 42 FR 46267.) 


The Commision Finds: (1) 
Transcontinental's application for 
rehearing presents no new facts or 
principles of law which the Commission 
failed to consider in its November 1, 
1979, order, or which having been 
considered now, warrant 
reconsideration of thal order. Therefore 
the application is denied. 

(2) Since the amendment promulgated 
herein is a technical, clarifying 
amendment and does not change the 
substance of the rule promulgated in 
Order No. 56. compliance with the 
public notice and comment requirements 
of 5 U.S.C. § 553 is unnecessary. 

The Commission Otders: (A) The 
application for rehearing and 
clarification is denied. 

(B) Part 157 of Subchapter E, Chapter 
I, Title 18, Code of Federal Regulations 
is amended as set forth below. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

1. Section 157.7(b)(4)(i) is amended to 
read as follows: 

§ 157.7 Abbreviated applications. 
***** 

(b) Gas supply facilities — budget-type 
certificates. 

***** 

(4)(i) For purposes of this paragraph, 
"gas supply facilities" means minor, 
routine facilities, subject to the Natural 
Gas Act jurisdiction of this Commission, 
which are necessary to connect the 
system of an interstate pipeline 
company, or the system of another 
pipeline company authorized to 
transport gas for or exchange gas with 
an interstate pipeline company, to • 
natural gas supplies destined for the 
system supply of an interstate pipeline 
company. * * * 

***** 

(FR Doc. 80-699 Piled 1-0-00; 8:45 am] 
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18 CFR Part 271 

[Docket No. RM80-19; Order No. 64] 

Provisions for First Sales of Natural 
Gas Committed or Dedicated to 
Interstate Commerce as of November 
8,1978; Order Reissuing Regulations 
As Final 

AGENCY: Federal Energy Regulatory 
Commission. 

action: Order Reissuing Interim 
Regulations as Final Regulations. 

summary: On December 1,1978, the 
Commission issued interim regulations 
implementing the pricing provisions of 
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the Natural Gas Policy Act of 1978, 43 
FR 56448 et seq. Among these 
regulations was Subpart D of Part 271 
which provides for first sales of natural 
gas which was committed or dedicated 
to interstate commerce as of November 
8,1978. Since that issuance, the 
regulations of Subpart D have been 
amended. On consideration of 
comments received since the issuance of 
December 1 , 1978, and in light of 
subsequent amendments to Subpart D, 
the Commission is now reissuing 
Subpart D as a final regulation. This 
reissuance is being made without any 
further amendment. 

EFFECTIVE DATE: January 3.1980. 

FOR FURTHER INFORMATION CONTACT: 
John Conway, Federal Energy 
Regulatory Commission, Office of the 
General Counsel, Room 8100-K, 825 
North Capitol Street, NE. Washington, 
D.C. 20426 (202) 357-8150. 

Issued January 3,1980. 

A. Background 

On November 9,1978 the Natural Gas 
Policy Act of 1978 (NGPA), 15 U.S.C. 

3301 to 3432, was signed into law. 
Sections 104 and 106(a) of that Act 
prescribe prices for sales of natural gas 
committed or dedicated to interstate 
commerce 1 on November 8,1978 (the 
day before the date of enactment of the 
NGPA) for which a just and reasonable 
rate under the Natural Gas Act (NGA), 

15 U.S.C. 717 et seq., was in effect on 
that date. 

Section 104(b)(1) of the NGPA 
stipulates that the maximum lawful 
price for the first sale of committed or 
dedicated natural gas may be the higher 
of either the just and reasonable rate, 
per million Btu's (MMBtu), established 
by the Commission which was, or would 
have been, applicable to the first sale of 
that gas on April 20,1977 as adjusted 
from April 1977 by the monthly 
equivalent of the annual inflation 
adjustment factor; or any just and 
reasonable rate established for that gas 
by the Commission after April 20,1977 
and before November 9.1978. 
Alternatively, section 104(b)(2) permits 
the setting of an applicable ceiling price 
for such gas by rule or order of the 
Commission if the price so set is higher 
than the maximum lawful price which 
would otherwise be applicable under 
the general rule of section 104(b)(1) and 


1 With certain exceptions, section 2(18)(A) of the 

NGPA defines gas “committed or dedicated to 

interstate commerce” as “natural gas which is from 

the Outer Continental Shelf; and natural gas which, 

if sold, would be required to be sold in interstate 
commerce (within the meaning of the Natural Gas 

Act) under the terms of any contract, any certificate 

under the Natural Gas Act, or any provisions of 
such Act." 


if the higher price is just and reasonable 
within the meaning of the NGA. 

Section 106(a) of the NGPA prescribes 
ceiling prices for committed or 
dedicated natural gas sold under 
rollover contracts. 2 Under section 106(a) 
the general rule is that the applicable 
maximum lawful price for such gas is 
the higher of the just and reasonable 
rate, if any, per MMBtu established by 
the Commission and applicable on the 
date the rollover occurred (adjusted by 
the monthly equivalent of the annual 
inflation adjustment factor for months 
following the rollover), or 54 cents per 
MMBtu as of April 1977 adjusted 
monthly thereafter by the applicable 
inflation factor. Section 106(c) provides 
that an alternative ceiling price may be 
set by rule or order of the Commission if 
such ceiling price is higher than the 
maximum lawful price which would 
otherwise be applicable under section 
106(a), and if it is a just and reasonable 
price within the meaning of the NGA. 

On December 1,1978 the Commission 
issued interim regulations implementing 
the pricing provisions of the NGPA. 3 
Subpart D, Part 271 of those regulations 
implemented the provisions of sections 
104 and 106(a) of the NGPA. 

Section 271.401 provides that Subpart 
D applies “to the first sale of natural gas 
committed or dedicated to interstate 
commerce on November 8,1978; and for 
which a just and reasonable rate under 
the Natural Gas Act was in effect on 
November 8,1978 for the sale of such 
gas." Section 271.402(a) sets forth the 
applicable ceiling prices established by 
vintage and type of producer sale. 
Section 271.402(b) sets out definitions 
applicable to Subpart D. Section 
271.402(c)(1) sets out rules for certain 
higher rates for natural gas priced under 
special relief regulations. Provisions for 
first sale prices of natural gas for which 
a just and reasonable rate was 
established after April 20.1977 and 


•Section 2(12) of the NGPA defines “rollover 
contract” as “any contract, entered into on or after 
the date of the enactment of this Act (November 9. 
1978j. for the first sale of natural gas that was 
previously subject to an existing contract which 
expired at the end of a fixed term (not including any 
extension thereof taking effect on or after such date 
of enactment) specified by the provisions of such 
existing contract as such contract was in effect on 
the date of the enactment of this Act. whether or not 
there is any identity of parties or terms with those 
of such existing contract.” 

This definition is supplemented by section 
106(a)(2)(B) of the NGPA which provides that, M (f)or 
purposes of this subsection, the term ‘rollover 
contract’ includes any contract which would have 
been a rollover contract but for the fact that the 
expiration of the previous contract occurred prior to 
the day before the date of the enactment of this 
Act.” 

•Natural Gas Policy Act of 1978: Interim 
Regulations. Docket No. RM79-3 (issued Dec. 1, 
1978), 43 FR 56448 et seq. (Dec. 1.1978). 


before November 9,1978 are set out in 
§ 271.402(c)(2); provisions to require 
certain filings and Commission approval 
before higher rates can be charged are 
set out under § 271.402(c)(3). Finally, a 
special rule requiring an 83-cent-per- 
MMBtu deduction as a “carrying charge 
adjustment" for advance payments for 
certain post-1974 gas is provided under 
§ 271.403 

Since December 1,1978 Subpart D has 
been modified in several respects. The 
provisions respecting the pricing and 
collection of “minimum rate gas" were 
amended. 4 The pricing of minimum rate 
gas, originally in terms of a price-per- 
MMBtu, was amended to a price on a 
Mcf basis. This was done because the 
minimum rate, set forth under § 2.56(b) 
of the Commission’s regulations, is not 
subject to a Btu adjustment. To have 
required pricing of minimum rate gas in 
terms of MMBtu’s would, as comments 
pointed out, have resulted in undue 
hardship for those selling gas with a low 
Btu content. In such cases a price less 
than the 18 cents per Mcf stipulated by 
§ 2.56b(b) would become the applicable 
minimum rate. In addition, the 
modifying order added a subparagraph 
to S 271.402(c) of the interim regulations 
to exempt the collection of minimum 
rates from the provisions of § 270.101(b) 5 * 
so that the minimum rate, as adjusted 
for inflation, could be collected 
irrespective of contract provision.* 
Finally, the prices originally set forth 
under §§ 271.402(a) and 271.402(c)(4) 
were updated 7 and the tables 
prescribing these prices were moved, 


•“Publication of Prescribed Maximum Lawful 
Prices Under the Natural Gas Policy Act of 1978 and 
Amendments to Regulations Relating to Minimum 
Rate Gas.” Docket Nos. RM79-3, RM79-4 (issued 
Jan. 25.1979), 44 FR 5874 (Jan. 30,1979). 

•Section 270.101(b) provides that: (ijf the price 
established under the contract for the sale of 
natural gas does not exceed the applicable 
maximum lawful price, then such maximum lawful 
price does not supersede or nullify the effectiveness 
of the price established under such contract. This 
section implements the provisions of section 
101(b)(9) of the NGPA. 

•In addition to these changes, the order of 
January 25.1979 made several technical corrections 
to cross references of citations within Subpart D. 
and amended i 154.94 to permit blanket filing for, 
and collection of, the minimum rate irrespective of 
an application sales contract. 

•“Publication of Prescribed Maximum Lawful 
Prices Under the Natural Gas Policy Act of 1978 and 
Amendments to Regulations Relating to Minimum 
Rate Gas,” Docket Nos. RM79-3, RM79-4 (issued 
Jan. 25.1979), 44 FR 5874 (Jan. 3a 1979); 
“Amendments to Regulations Relating to 
Publications of Prescribed Maximum Lawful Prices 
Under the Natural Gas Policy Act of 1978.” Docket 
No. RM79-39 (issued Apr. 27.1979). 44 FR 26068 
(May 4,1979); “Publication of Prescribed Maximum 
Lawful Prices Under the Natural Gas Policy Act of 
1978.” Docket No. RM79-60 (issued July 25,1979) FR 
48660 (Aug. 20.1979). 
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with necessary amending references, to 
§ 271.101.® 

B. Summary of Comments 

The regulations issued December 1, 
1978 reflect consideration of comments 
submitted to the Commission during 
November 1978 on preliminary drafts of 
the regulations. These early comments 
focused on (1) the provisions for small 
producer pricing and the attendant 
definition of small producer; (2) 
provisions for pricing “minimum rate” 
gas as adjusted for inflation; and (3) the 
definition of “replacement contract” as 
it relates to “successor" contracts. 
Subsequent comments, made to the 
interim regulations, expanded on these 
issues and raised others as well. 9 The 
comments fall into the following 
categories: (a) scope of Subpart D; (b) 
pricing provisions of Subpart D; (c) 
definitional questions; and (d) 
procedural questions. 

1. Scope of Subpart D 

Section § 271.401 states that Subpart 
D implements sections 104 and 106(a) of 
the NGPA and applies only to the first 
sale of natural gas which was 
committed or dedicated to interstate 
commerce on November 8,1978 and for 
which a just and reasonable rate under 
the NGA was in effect on that date. One 
comment observed that this section is 
silent as to the status of natural gas 
committed or dedicated before 
November 8,1978, for which a certificate 
of abandonment of service was granted 
before that date. Advancing the view 
that such gas should be priced under 
section 109 of the NGPA, the comment 
recommended that explicit reference be 
made in the regulations of Subpart D to 
the statutory exclusion of such gas from 
the definition of “committed or 
dedicated to interstate commerce" 
(section 2(18)(B)(ii) of the NGPA). This 
reference, according to the comment, 
would make it clear that the “catch all" 
provisions of 5 271.904 (which 
implement section 109 of the NGPA) 
would apply for gas produced from a 
well abandoned before November 8, 

1978 and not rededicated before that 
date. 

With respect to the main contention of 
the comment, that Subpart D should 
reference natural gas which is not 
“committed or dedicated to interstate 
commerce", it is our opinion that such a 
modification is unwarranted and 


•‘‘Publication of Prescribed Maximum Lawful 
Prices under the Natural Gas Policy Act of 1978,” 
Docket No. RM79-60 (issued July 25; 1979). 44 FR 
46660 (Aug. 20.1979). 

•In all. some 36 separate comments were received 
on Subpart D. either in writing or by oral 
presentation. 


unnecessary. The definitional section of 
the regulations (§ 270.102(a)) 
incorporates all NGPA definitions 
including that of “committed or 
dedicated to interstate commerce” found 
under section 2(18) of the NGPA. This is 
sufficient to indicate the scope of the 
pricing regulations including those of 
Subpart D. A specific reference to 
section 2(18) within Subpart D would 
therefore be superfluous and would 
unnecessarily complicate the 
regulations. 

Furthermore, the view that natural gas 
committed or dedicated to interstate 
commerce before November 8,1978 and 
granted an abandonment of service 
before that date, and not rededicated, 
should be priced only under section 109 
of the NGPA is incorrect. While such 
gas might be priced under section 109; it 
might also be priced under section 105, 
or section 102 or any other pricing 
provision (except sections 104 or 106(a)) 
under which its production and sales 
characteristics qualify. 

2. Pricing provisions 

The pricing provisions of § § 271.402(a) 
(ceiling prices) and 271.402(c) 

(applicable higher rates) are the most 
complex facets of Subpart D and the 
ones which engendered the most 
comment. The comments to these 
sections addressed four basic issues: the 
pricing and collection of minimum rate 
gas; the treatment of natural gas priced 
under the optional procedure of § 2.75 of 
the Commission’s regulations; “small 
producer rates"; and the distinction 
between rollover and replacement 
contract gas. In addition, some 
comments were received which sought 
special interpretations of the pricing 
provisions. 

o. Pricing of minimum rate gas and its 
collections.— Section 271.402(a) of the 
interim regulations provides that the 
minimum rate will be adjusted for 
inflation by the NGPA inflation 
adjustment factor. The minimum rate is 
the 18-cent-per-Mcf rate of § 2.56(b) 
adjusted for inflation from April of 1977. 
Section 271.402(b), tracking the 
provisions of § 2.56b(b), defines the 
minimum rate and limits the application 
of that rate to natural gas produced from 
a well the surface drilling of which 
commenced prior to January 1,1973. 

On January 25,1979 the interim 
regulation was amended to permit the 
collection of an adjusted minimum rate 
irrespective of contract authorization. 
This was done in response to comments 
which argued that § 270.101(b), in 
requiring contract authorization to 
collect a maximum lawful price, 
conflicted with the concept that a 


minimum rate could be collected in spite 
of contract stipulations. 

While several comments were 
received which either explicitly or 
implicitly endorsed the escalation of the 
minimum rate by the NGPA inflation 
adjustment, two comments argued that 
the escalation was improper. The main 
point of their argument was that, since 
the NGPA speaks only in terms of 
“maximum” lawful prices and does not 
address a minimum rate, the use of the 
NGPA inflation adjustment was 
improper. They recommended that 
instead of such an approach the 
Commission undertake a formal 
ratemaking proceeding to determine 
new minimum rates. 

The minimum rate was last 
considered in 1975 in Opinion No. 749. 10 
At the time, the Commission recognized 
that the minimum rate should be 
increased to 18 cents. The increase was 
intended to promote the expenditure of 
additional funds to maximize production 
from older leases in light of inflation and 
changes in tax liability since Permian 
II . 11 This was consistent with the 
concept of a minimum rate as . . an 
integral part of the area rate approach. 
The rate received by a producer must 
not be so low as to prevent or retard 
further exploration and thereby 
decrease possible discovery of gas 
reserves which will be needed by 
consumers.” u 

The minimum rate is a just and 
reasonable rate. 13 The NGPA recognizes 
the toll taken by inflation and it 


10 Opinion 749, “Just and Reasonable National 
Rates for Sales of Natural Gas From Wells 
Commenced Prior to January 1,1973” at 33-35, 
Docket No. R-478 (issued Dec. 31.1975), 54 FPC 3090 
(1975). The provisions of Opinion 749. as amended, 
relating to minimum rates are set forth in 18 CFR 
§ 2.56b(b) (1979). 

"Opinion 749 at 34. 

"Opinion No. 468. "Area Rate Proceedings” 
(Permian I), Docket Nos. AR61-1, et al, 34 F.P.C. 

159, 231-232 (1965). See also Opinion No. 546. "Area 
Rate Proceeding (Southern Louisiana Area),” 

Docket No. AR61-2, et al. 40 F.P.C. 530. 623-625 
(1968); Order No. 411, “Area Rate for the 
Appalachian and Illinois Basin Areas, , ‘ Docket Nos. 
R371. et al. 44 F.P.C. 1112,1126-1128 (1970); Opinion 
No. 658. “Area Rates for the Rocky Mountain Area,” 
Docket No. R-425.49 F.P.C. 924. 944-947 (1973); 
Opinion No. 662. Area Rate Proceeding (Permian 
Basin Area U)," Docket No. AR70-1. 50 F.P.C. 390. 
396-397 (1973); Opinion No. 749, “Just and 
Reasonable National Rates for Sales of Natural Gas 
from Wells Commenced Prior to January 1,1973.” 
Docket No. R-478 at 33 (issued Dec. 31.1975], 54 
F.P.C. 3090 (1975). 

"See. e.g.. Opinion No. 662, Area Rate Proceeding 
(Permian Basin II), Docket No. AR70-1 (Phase I) 
(issued Aug. 7.1973) 50 Fi>.C. 39a 396-397 (1973); 
see also Permian Basin Area Rate Cases. 390 U.S. 

747.821 n. 113 (1968) (”. . , the Commission 
reasonably concluded that a minimum rate was 
imperative, and there is no evidence before us that 
permits the conclusion that its selection was unjust 
or unreasonable"); Tenneco Oil Co. v. FERC 571 
F.2d 834, 645-46 (5th Cir. 1978). 
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provides a reasonable mechanism to 
account for inflation in setting just and 
reasonable rates. Therefore, the 
Commission recognizes that the 
minimum rate set in § 2.56b(b) should Ge 
adjusted for inflation in accordance with 
the provisions of section 104 of the 
NGPA, and that, as so adjusted, it is in 
the public interest. We also find that, 
given the inflation adjustment, a 
separate proceeding under the NGA to 
set a new minimum rate for wells 
commenced prior to January 1,1973, is 
unnecessary. 

A second point raised by comments 
opposed to the inflation adjustment of 
the minimum rate rests upon a reading 
of section 101(b)(9) of the NGPA. That 
section provides that for any price 
established under a contract for the first 
sale of natural gas which does not 
exceed the applicable maximum lawful 
price, such maximum lawful price shall 
not supersede or nullify the 
effectiveness of the price established 
under such contract. In that the 
collection of a minimum rate may be 
made without regard to pricing 
provisions of a contract, these 
comments argued that adjusting the 
minimum rate upward for inflation 
would violate section 101(b)(9) of the 
NGPA to the extent that contracts 
stipulate the payment of a price less 
than an inflation-adjusted minimum 
rate. 

For the Commission to adopt this logic 
it must find that section 101(b)(9) of the 
NGPA worked a change to the doctrine 
of the Mobile and Sierra cases. 14 
Nowhere in the Act is there any 
evidence that the Congress intended 
such a result. Instead, it is quite clear 
that the provisions of section 101(b)(9) of 
the NGPA apply only to ceiling prices. 
While the Conference Report which 
accompanied the NGPA stipulated that 
“in no case may a seller receive a higher 
price than his contract permits;” that 
admonition must be read in context, a 
context which speaks to maximum or 
ceiling prices under the NGPA. 15 A 
construction of the statute which would 
overrule a long established precept of 
law by implication is decidedly 
disfavored. 16 


14 United Gas Pipe Line Co. v. Mobile Gas Service 
Corp . 350 U.S. 332. 345 (1956); FPC v. Sierra Pacific 
Power Co., 350 U.S. 348, 355 (1956). 

14 “The rule for applications of ceiling prices 
periains to maximum lawful prices. All maximum 
lawful prices are ceiling prices only. In no case may 
a seller receive a higher price than his contract 
permits." Joint Explanatory Statement of the 
Committee on Conference. Sen. Rep. No. 95-1128, 
95th Cong., 2d Sess. at 74. 

"See. e.q. Isbrandtsen Co., Inc . v. Johnson. 343 
U.S. 779 (1952); State ex rel. Housing Authority of 
Plant City v. Kirk. 231 So. 2d 552 (Fla. 1970); See 
generally Sutherland: Statutory Construction 
§5 61.02. 61.03 (Sands ed. 1974). 


More importantly however, section 
101(b)(9) applies to ceiling rates 
circumscribed by contracts. The 
minimum rate is not such a rate; 
because of the Sierra-Mobile Doctrine, it 
may be collected irrespective of contract 
authorization. Moreover, the authority to 
collect a minimum rate without contract 
authorization is, in our view, unaffected 
by the passage of the NGPA (except to 
the extent the NGA is made inapplicable 
to particular first sales). 17 W T e therefore 
find that the minimum rate, as escalated 
for inflation in accordance with the 
provisions of section 104 of the NGPA, is 
a just and reasonable rate, and it should 
be collected irrespective of contractual 
provisions. 

One comment, taking the view that 
the inflation adjustment of the minimum 
rate sets a new just and reasonable rate 
for gas delivered from wells spudded 
prior to January 1,1973, advocated that 
a proceeding should be undertaken to 
establish a minimum rate for natural gas 
delivered from wells drilled after 
January 1,1973. We find that such a 
proceeding is unwarranted. 

The minimum rate was set in the 
context of very particular 
circumstances. It was established to 
prevent producer sales prices which 
were so low as to be contrary to the 
public interest. Contracts entered into 
for post-1973 vintage gas, however, are 
specifically addressed in national rate 
opinions, 18 which did not consider 
minimum rates to be necessary for such 
gas. Given this fact, we Find that the 
consideration for a minimum rate for 
post-1973 gas is unnecessary. 

b. Treatment of natural gas priced 
under optional certificates. —Section 
271.402(c)(1) provides that prices 
established under § 2.56a(g) (adjusted 
national rate); 8 2.56b(h) (special relief); 

§ 2.76 (special relief in lieu of 
abandonment), and § 2.77 (special relief 
in lieu of flared or vented gas), as 
adjusted for inflation, may be collected 
instead of the prices set out under 
§ 271.402(a) if they were established 
before April 20,1977. Several comments 
focused on the omission from 
§ 271.402(c)(1) of rates set under § 2.75 
(optional procedure). Viewing the 
optional procedure as a form of “special 
relief', these comments argued that to 


17 This is by virtue of section 601 of the NCPA; see 
text accompanying note 27 supra . 

"See. e.g.. Opinion 770-A. “National Rates for 
Jurisdictional Sales of Natural Gas Dedicated to 
Interstate Commerce on or after January 1,1975, to 
December 31.1976". Docket No. RM7S-14 (issued 
Nov. 5.1976); Opinion 699=Ti. "just and Reasonable 
Rates for Sales of Natural Gas from Wells 
Commenced on or after January 1.1973 and New 
Dedications of Natural Gas to Interstate Commerce 
on or after January 1.1973", Docket No. R-389-B 
(issued Dec. 4.1974). 52 F.P.C. 1604 (1974). 


omit § 2.75 from the scope of § 271.402(c) 
was contrary to the specific provisions 
of both sections 104 and 106(a) of the 
NGPA. Moreover, they argued that, 
given the inflation adjustment accorded 
special relief pricing and minimum rate 
gas, the selective omission of optional 
rates worked an unfair discrimination 
against those whose gas sales were 
governed by certificates issued under 
the optional procedure. They advocated 
either including § 2.75 in the provisions 
of § 271.402(c)(1) or permitting contract 
adjustments for prices arrived at 
through the optional procedure. 

The Commission offered the following 
rationale for omitting § 2.75 from the 
provisions of § 271.402(c)(1): 

As to producer applications under the 
optional procedure regulation set forth in 
§ 2.75 of this chapter, a "just and reasonable" 
rate is that rate established by the 
Commission in its final order on such 
applications. However, (becausej [sic] the 
holder of a certificate issued by the 
Commission under the optional procedure 
was required to waive the right to receive the 
applicable national and area rates and other 
rights under section 4 of the Natural Gas Act 
and regulations thereunder, we do not believe 
that the inflation adjustment should apply to 
rates established under the optional 
procedure. 20 

Comments, responding to this 
rationale, argued that pricing provisions 
waived under the NGA should not 
pertain to prices set under the totally 
different regulatory scheme of the 
NGPA. In support of this argument, they 
pointed out that sections 104 and 106(a) 
of the NGPA set up pricing mechanisms 
which are to apply to all just and 
reasonable rates collected prior to 
November 9,1978 and that both of these 
sections provide that rates should be 
adjusted for inflation without exception. 
They argued that those who receive 
rates set under the procedures of § 2.75 
waived no rights under the NGPA and 
that no such waiver should be implied. 

The optional procedure was 
introduced in mid-1972 as an alternative 
method for certificating new producer 
sales of natural gas. 21 The optional 


“Natural Gas Policy Act of 1978: Interim 
Regulations at 42 (Docket No. RM 79-5) (issued Dec. 
1.1978), 43 FR 56448, 56471 (Dec. 1.1978). 

Order No. 455, "Optional Procedure for 
Certificating New Producer Sales of Natural Gas." 
Docket No. R-441 (issued Aug. 3.1972). 48 F.P.C. 218 
(1972), as amended. Order No. 455-A, "Order 
Clarifying Order and Denying Applications for 
Rehearing and Stay." Docket No. R-441 (issued 
Sept. 8,1972 and corrected Sept. 15,1972) 48 F.P.C. 

477 (1972); Order 455-B, "Amendment of Statement 
of Policy Relating to Optional Procedure for 
Certificating New Producer Sales of Natural Gas". 
Docket No. R-441 (issued Nov. 25,1974) 52 F.P.C. 
1418 (1974); Order No. 455-C "Further Amendment 
of Statement of Policy Relating to Optional 
Procedure for Certificating New Producer Sales of 
Footnotes continued on next page 
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procedure permits a producer to request 
approval of contracts at rates that may 
exceed the maximum authorized by the 
applicable nationwide or areawide rate 
order, allows the Commission to 
determine in a single proceeding 
whether “the public convenience and 
necessity” warrants the issuance of a 
certificate and whether the rates 
requested are “just and reasonable”; 
allows the Commission to issue a 
permanent certificate which, upon 
acceptance by the producer, is not 
subject to change under section 4 of the 
NGA except to the extent permitted to 
give effect to certificated escalation 
clauses; allows the producer to collect 
rates without risk of refund obligations; 
and provides an abandonment 
assurance, if authorized, at the end of a 
contract term. This procedure has been 
sustained by the courts. 22 

Generally, the certificates granted the 
producer under the optional pricing 
procedure provided for the requested 
contract price and definite escalation 
provisions, deemed satisfactory at the 
time the certificate was issued. The 
certificates, as granted, constituted “a 
final determination that the rates, 
charges, and services therein specified 
are just, reasonable and required by the 
present and future public convenience 
and necessity.” 23 

In accepting a certificate under the 
optional procedure, and the higher rates 
accompanying a certificate, the seller- 
applicant. 

Unconditionally agree[d] to (1) waive all 
rights to seek future rate increases under 
section 4 of the Natural Gas Act with respect 
to the contract submitted, other than price 
escalations, if any. as certificated by the 
Commission; and (2) waive[dl all rights to 
contingent adjustment of flowing gas rates as 
provided by the Commission in area rate 
decisions heretofore decided, for flowing gas 
which the seller-applicant produces in the 
same geographical pricing area as the pricing 
areas of the production covered under this 
section. (§ 2.75(m) [1979]) 

Optional pricing was inaugurated to 
serve the twofold purpose of 
certificating sales of gas not previously 
deliverable to the interstate market at 
prices which are shown to be in the 
public interest while, to the extent 
possible, lessening rate uncertainty. 24 
The optional procedure was not 


Footnotes continued from last page 
Natural Gas". Docket No. R-141 (issued May 19. 
1978 and modified on Oct. 11,1978). The optional 
procedure is codified in 18 CFR $ 2.75 |1979J. 

n FPCv. Moss, 424 U.S. 494 (1976): Tenneco Oil 
Co. v. FERC 571 F.2d 834 (5th Cir. 1978). 

M 18 CFR S 2.75(b) 11979) (emphasis added). This 
language is tempered by § 2.75(d) which provides 
that the optional procedure will not limit the 
applicability of section 5 (NGA) proceedings. 
u Order No. 455. note 21 supra at 3. 


intended to supersede the procedures of 
areawide or nationwide rate 
proceedings; 25 it was an alternative to 
these proceedings available if a 
producer was willing to forego the 
benefits of areawide or nationwide 
proceedings in exchange for the 
certainty of a certificated rate. 26 The 
price of that certainty, and the higher 
rate that went with it, was the 
acceptance of the waiver condition 
quoted above. 

The operative presumption of those 
who argue that waiver under the NGA 
should not and cannot be construed as a 
waiver for purposes of the NGPA is that 
the NGPA supplanted the provisions of 
certificates granted under the NGA. This 
is decidedly not so. The ability of the 
seller of gas certificated under the 
optional procedure to charge and collect 
rates is circumscribed by not only the 
provisions of any contract, but also the 
provisions of the certificate issued under 
the NGA. 

Natural gas which is “committed or 
dedicated to interstate commerce” on 
November 8,1978, remains subject to the 
Commission’s full NGA authority unless 
the natural gas is finally determined to 
be high-cost natural gas (as defined in 
section 107(c)(1) through (4) of the 
NGPA), new natural gas (as defined in 
section 102(c) of the NGPA), or natural 
gas produced from any new, onshore 
production well (as defined in section 
103(c) of the NGPA). This follows from 
the provisions of section 601(a)(1)(B) of 
the NGPA and its reference to section 
1(b) of the NGA. 27 Thus, for natural gas 
which was “committed or dedicated to 
interstate commerce” on November 8, 
1978, and priced under sections 104 and 
106 of the NGPA, the certificate 
obligations agreed to by the holder and 
the other requirements of the NGA 
(particularly those of section 4) continue 
unaffected by the passage of the NGPA. 
The Commission has recognized this 
interaction of the NGPA and the NGA in 
producer filing requirements issued 
under the NGPA. 28 


n ld at li. 
n icL 

17 Section 1(b) of the NGA sets forth the scope of 
that act and provides that the NGA "shall apply to 
the transportation of natural gas in interstate 
commerce, to the sale in interstate commerce of 
natural gas for resale for ultimate public 
consumption for domestic, commercial, industrial or 
any other use. and to natural gas companies 
engaged in such transportation or sale. . . .* ** 

**See. e.g., Order No. 15. "Amendments to the 
Commission’s Regulations Relating to Independent 
Producer Filing Requirements," Docket No. RM79-4 
(issued Nov. 17.1978). 43 FR 55756 (Nov. 29.1978), 
as modified, Order No. 15-A (issued Dec. 28.1978); 
Order No. 25, "Amendments to the Commission’s 
Regulations Relating to Independent Producer Filing 
Requirements." Docket No. RM79-31 (issued Mar. 


The seller of natural gas under an 
optional procedure certificate has 
waived “all rights to seek future rate 
increases under Section 4 of the Natural 
Gas Act with respect to the contract 
submitted, other than price escalation, if 
any, as certificated by the Commission” 
(18 CFR § 2.75(m)). The certificate is 
also not subject to change by 
“determinations or orders whether 
heretofore made or hereafter to be made 
in producer or pipeline rate proceedings 
initiated under section 4 of the Act” (18 
CFR § 2.75(d)). These conditions are part 
and parcel of the certificate and of the 
Commission’s determination that the 
“rates, charges, and services therein 
specified are just and reasonable, and 
required by the present and future 
public convenience and necessity” (18 
CFR § 2.75(1)). Absent operation of 
section 601(a)(1)(B) of the NGPA, these 
conditions continue to govern the sale of 
gas by the certificate holder. Moreover, 
while the provisions of section 601(c)(1) 
preclude the Commission from 
prospectively denying or conditioning 
the grant of any certificate under section 
7 of the NGA if the price paid in the sale 
is deemed to be just and reasonable, this 
provision in no way invalidates the 
terms and conditions related to rates in 
outstanding certificates. Given the 
provisions of section 601(c)(1) of the 
NGPA which indicate that Congress 
knew how to limit the Commission’s 
conditioning authority in certificates on 
matters related to price, it follows that 
the conditions and other limitations in 
existing optional procedure certificates 
continue to govern the lawful price of 
these sales. 

Since the seller of natural gas under a 
certificate issued under the optional 
procedure is precluded under that 
certificate from making a rate change 
filing in accordance with the 
requirements of section 4 of the NGA, 29 
it may not collect any rate other than the 
rate which is specified in the contract 


27.1979), 44 FR 19387 (Apr. 3,1979), os clarified. 
Order issued May 25.1979. 

In Order Nos. 15 and 15-A, the Commission 
referenced the thirty days notice requirements of 
the NGA. In Order No. 25. the Commission stated: 

Since sections 104 and 106(a) of the NGPA cover 
gas which was committed or dedicated to the 
interstate market as of November 8,1978. the rate 
change filing requirements of the Natural Gas Act 
continue to apply to such gas even though the price 
therefore is determined in accordance with the 
provisions of the NGPA. 

Order No. 25 at 1-2. The Commission then 
discussed the effect of section 601(a)(1)(D) of the 
NGPA and concluded that the rate change Tiling 
requirements of the NGA continued to apply to 
committed or dedicated natural gas subject to 
sections 102(d) or 108 of the NGPA. Id. at 3-4. 

**Moratoria on producer rate filings are valid 
under the Natural Gas Act. Permian Basin Area 
Rate Cases, 390 U.S. 747 (1968): Southern Louisiana 
Area Rate Cases v. FPC. 428 F.2d 407 (5th Cir. 1970). 













Federal Register / Vol. 45, No. 6 / Wednesday, January 9, 1980 / Rules and Regulations 


1867 


and certificated by the Commission. The 
issue then is not whether optional rates 
established prior to April 20,1977 are to 
be adjusted for inflation, but rather 
whether those holding such certificates 
may collect an NGPA inflation-adjusted 
rate in derogation of those certificates. 
We find that they cannot. The 
Commission, therefore, affirms the 
decision reached in the interim 
regulations as one supported by both the 
provisions of the NGA and the NGPA. 

In affirming this decision, the 
Commission should be clearly 
understood as enforcing the terms of a 
certificate granted under the NGA. By 
virtue of section 601 of the NGPA, sales 
of natural gas priced under the 
provisions of section 103 and certain 
parts of sections 102 and 107 of the 
NGPA are not subject to the 
Commission's NGA jurisdiction. 
Therefore, in the event that one who 
sells under the obligation of an optional 
certificate receives a determination that 
the gas so sold is eligible for a ceiling 
rate under an NGPA section which is 
exempt from NGA jurisdiction, the new 
ceiling rate, as adjusted for inflation 
under the NGPA, applies. Alternately, a 
producer who is bound by the terms of 
an optional certificate and who is not 
selling the gas under the provisions of 
those sections of title I of the NGPA not 
subject to the NGA, may petition the 
Commission to amend the certificate so 
as to remove the waiver condition. 

Finally, we would point out that this 
decision does not touch the definite 
price escalations contained in 
certificates granted under the optional 
procedure. Such escalations, and the 
right to collect them, are unaffected by 
our NGPA regulations. 

One comment, filed to supplement an 
original comment, argued that the 
Commission has a policy that 
"regulations premised on a finding that 
they were required to protect the public 
interest should remain effective and bar 
the intent of the NGPA only //the 
Commission could determine that the 
regulation was still needed to protect 
that 'public interest'." (emphasis in 
original). In support of this view, the 
comment quoted the following passage 
of Commiasion Order No. 23: 

The continued viability and application of 
the rule [respecting price escalator clauses 
under 5 154.93], therefore, would seem to turn 
on whether the Commission could 
successfully establish that it had a 
reasonable basis for concluding that a 
particular prohibited clause waB contrary to 
the public inte rest.* *° 

“Order No. 23. “Order Adopting Final 
Regulations Amending and Clarifying RegulaUons 
Under the Natural Gas Policy Act and the Natural 
Cas Act** at 27. Docket No. RM79-22 (issued March 

13.1979). 


Without glossing Order No. 23, we 
disagree that the touchstone for 
considering optional prices under the 
NGPA is a determination, or more 
precisely a redetermination, of public 
interest. 

Optional prices rest upon a finding 
that they are in the public interest for 
present and future sales. In confronting 
an analogous situation, that of 
determining whether optional prices set 
prior to nationwide rates should be 
increased to the nationwide rate, the 
Commission decided that optional prices 
should not be reconsidered in the light 
of general rate ihcreases. This decision 
was upheld by the courts. 31 The same 
concern exists under the NGPA. To 
permit rates certificated under the 
optional pricing procedure to be 
increased by an NGPA inflation 
adjustment and to permit holders of 
optional certificates to file for that 
increase would accord holders of 
optional certificates the benefits of both 
optional pricing and NGPA pricing. It 
would (as discussed above) violate the 
very conditions under which the prices 
were certificated—a wavier of the rate 
filings; this is a result which we believe 
is contrary to the intent of the NGPA. 

One comment interpreted 
5 271.402(c)(3) as precluding the 
collection of rates set under § 2.75(o). 
Section 2.75(o) permits the interim 
collection of rates at a level no higher 
than applicable nationwide rates for a 
set period of time pending Commission 
consideration of contracts submitted 
under the optional pricing procedure. On 
December 1,1978 the Commission 
issued its ‘‘Order with Respect to 
Pending Optional Procedure Cases" 
(Docket No. CI7&-590, et a!.). By that 
order the Commission provided that 
rates charged and collected under the 
provisions of § 2.75(o) are to be "no 
higher than the applicable maximum 
lawful price authorized under the NGPA 
and the Commission’s implementing 
regulations with respect thereto." To the 
extent then that a seller is receiving an 
interim rate under § 2.75(o) which is 
equal to an areawide or nationwide rate, 
he therefore falls under the provisions of 
5 271.402(a). 

c. Small producer pricing .—Several 
comments responded to the 
Commission’s decision to maintain the 
distinction between small producers and 
large producers and to adjust the ceiling 
rate of small producer rollover contracts 
under the NGA rather than the NGPA. 
While most comments favored the 
retention of a small producer pricing 
category, a few argued for its 


** See. eg.. ECEE. !nc. v. FPC. 528 F.2d 1270 (5th 

* Clr. 1976). 


elimination. Other comments sought a 
higher small producer ceiling rate for 
rollover contracts than was provided 
under the interim regulations. 

Those who urged the elimination of 
the small producer pricing category, 
particularly from pricing under section 
106 of the NGPA. argued that the NGPA 
failed to explicitly provide for small 
producers under section 106. The 
Commission's argument on the issuance 
of the interim regulations that this was a 
Congressional oversight was met with 
the response that the clear, 
unambiguous words of section 106(a)(2) 
make no distinction between small and 
large producers and that the proper cure 
for an inadvertent omission in a statute 
is Congressional amendment. 

The Commission adheres to its 
decision to maintain the small producer 
category for purposes of pricing under 
sections 104 and 106 of the NGPA. While 
it is true that the NGPA does not 
explicitly cite to such a category, we 
believe that such a distinction is 
necessary to carry out the intent of the 
Act. 

Section 104 clearly references rates 
set by the Commission prior to the 
NGPA; and a rate for small producers 
was among those rates. 32 A narrow 
reading of section 106 would have us 
either read small producer rates out of 
section 104 or provide for such rates 
under section 104 and ignore them, or 
set a price less than they would have 
received under the NGA, when they 
rolled over. We do not believe that 
either course of action was 
contemplated by the Congress for this 
interstate market. 

Given that the small producer 
category should be available for section 
104 of the NGPA, the second issue 
raised by the comments was; What price 
should obtain for this category under 
sections 104 and 106? Under the 
provisions of section 104, that a ceiling 
price should be the just and reasonable 
rate applicable on April 1977 adjusted 
for inflation, the Commission set a price 
(as of December 1978) for section 104 
small-producer gas pegged to 130% of 
prices accorded large producers. That 
price would be adjusted monthly for 
inflation as required under section 104. 
The calculations used to arrive at that 
price were straightforward; the then 
current NGA rate (as set by Opinion 
770) was used for the April 1977 initial 
rate and multiplied by 1.30 (the 
equivalent of the small producer 


” See. eg.. Opinion 770-A. “National Rates for 
Jurisdictional Sales of Natural Gas Dedicated to 
Interstate Commerce on or after January 1,1973. for 
the Period January 1.1975. to December 31.1978’* at 
134, Docket No. RM75-14 (issued Nov. 5,1978). 
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differential), and then adjusted for 
inflation. 

For section 106 of the NGPA the 
Commission considered, and the 
comments advanced, several options. 
The options stem from the words of 
section 106(a) and its use of a 54-cent 
initial (April 1977) price. Following the 
literal words of section 106(a) would 
result in a December 1978 small 
producer price of 60.3 cents (a procedure 
used to set the large producer rollover 
rates). To adopt this as a ceiling rate 
would allow small producers whose 
contract rolled over a ceiling price less 
than what they would have received 
had the NGPA not been passed and they 
would have been priced under NGA 
replacement contract provisions. 
Alternatively, the price for section 106 
small producers could be set equal to 
the price permitted them under section 
104 for replacement contracts; that is, a 
December 1978 price of 77.1 cents 
adjusted monthly thereafter for inflation. 
(Comments on this alternative were 
expressly solicited.) This alternative 
would continue the small producer-large 
producer distinction for rollovers. 

Finally, as adopted in the interim 
regulations, the price could be 
calculated by taking the NGA rate of 54 
cents for 1978 and multiplying it by 1.30 
(the small producer differential). The 
resulting price (70.2 cents for December 
1978) would then increase, as stipulated 
under NGA provisions (Opinions 770 
and 742) by 1.3 cents per year until the 
ceiling equaled that set for large 
producers under section 106(a) of the 
NGPA, at which time the small and 
large producer distinction would 
disappear and but one ceiling price 
would apply to both. 33 

The Commission’s action in adopting 
the third alternative rested on its 
authority, under section 106(c) of the 
NGPA, to set a price by rule or order if 
such price was "just and reasonable" 
within the meaning of the NGA and 
higher than that accorded by section 
106(a). This action was criticized by two 
comments which argued that to set a 
just and reasonable rate in this manner 
the Commission must first ascertain 
whether any differential between small 
and large producers was warranted and, 
if so, how much that differential should 
be. We disagree. The level of the rate 
has, under the NGA, already been 
determined as just and reasonable. 

Three comments argued that the clear 
words of section 106(a) of the NGPA 
require that the rate set under that 
section for all producers, including small 
producers, must be increased by the 


n Current staff estimates show that this point 
could be reached by mid-1982. 


NGPA inflation factor and not the NGA 
yearly adjustment of 1.3 cents. One of 
the three argued that the price should be 
equal to the one computed for large 
producer sales under rollover contracts; 
the other two argued that the price 
should be increased over that set in the 
interim regulations by either (1) using a 
54-cent initial rate times 1.30 and 
adjusting for inflation from April 1977 to 
December 1978 and thereafter, or (2) 
applying the 1.30 differential to the 
December 1978 large producer rate of 
60.3 cents, and then adjusting the result 
by the NGPA inflation factor. A fourth 
comment, which can be read as arguing 
for the NGPA inflation adjustment, 
advocated the alternative suggested but 
not adopted by the Commission, that the 
price be equal to the price permitted 
small producers under section 104 for 
replacement contract gas. The 
Commission rejects all of these 
alternatives. 

Section 106 of the NGPA does not 
provide for a distinction between small 
and large producers. Moreover, that 
NGA distinction (the 130 percent 
increase for small producers) makes 
little sense under the pricing provisions 
of section 106. The provision that small 
producers should receive a rate 130 
percent greater than that accorded other 
producers is premised upon their 
receiving 130 percent of a rate which, by 
section 106 of the NGPA, is supplanted. 
Yet if the price of section 106(a) were to 
be applied to small and large producers 
alike, the result would be a price less 
than what small producers would have 
received had the NGPA not been 
passed. The problem then is one of 
establishing a pricing mechanism under 
section 106 for small producers which at 
once conforms to the intent of section 
106 without imposing undue harm on 
those producers. 

The interim regulations created a 
transitional solution. Small producer 
rollover contracts are permitted a ceiling 
price which would be, at least initially, 
equal to what they would have received 
under the NGA; and they would 
continue to have that ceiling established 
by the NGA formula until such time as 
the price of section 106(a) caught up to 
that price. In this way, the small 
producer does not suffer harm during 
the first few years that the NGPA is in 
effect; and the small producer is 
considered under the statutory 
provisions of section 106—for the 
transition period the ceiling is set under 
the Commission’s section 106(c) 
authority to prescribe a higher rate; after 
that period the ceiling is one set under 
section 106(a). 


The alternatives offered by the 
comments and suggested in the 
Commission’s December 1,1978 
preamble suffer from one of two major 
drawbacks. Either they provide a ceiling 
rate which is lower than the one 
prescribed under the NGA for small 
producers or, (by increasing rates by the 
NGPA inflation adjustment) they 
perpetuate a distinction no longer 
tenable under section 106 of the NGPA. 

The rate of 70.2 cents for small 
producers pricing under section 106(c) of 
the NGPA, increased by the yearly 
adjustments provided under Opinions 
Nos. 770, et seq. and 742, el seq., is, in 
our opinion, a just and reasonable rate. 

It is a rate based upon the NGA base of 
54 cents (as of 1978), and it is increased 
by the small producer differential 
(established in prior opinions of the 
Commission under the NGA) and 
adjusted by the yearly adjustment 
established for small producer rates 
under those opinions. It is used to 
prevent a small producer from receiving 
a rate under section 106(a) of the NGPA 
which would be lower than that to 
which the producer would be entitled to 
under the NGA. For these reasons, the 
small producer rollover ceiling of 70.2 
cents (December 1978) adjusted by 1.3 
cents per year meets the criteria set out 
under section 106(c) of the NGPA. 

d. The one-cent differential .—Section 
106(a) of the NGPA provides that the 
initial rate upon which a ceiling rate for 
first sales of committed or dedicated gas 
sold under rollover contracts is 
calculated is 54 cents. Therefore, if a 
contract rolls over after November 9. 
1978, and thereby becomes subject to 
section 106(a), a ceiling price of 60.3 
cents (as of December 1978) is 
permitted. If the contract rolled over 
before that date, however, it is a 
"replacement" contract and the lower 
price of section 104 applies (59.3 cents 
as of December 1978). 

Several comments advocated a one- 
cent increase for replacement contract 
gas to eliminate this price difference. 
These comments argued that the one- 
cent differential results from a definition 
based on no material fact except the 
time of rollover. In further support of 
this view, they argued that the Congress 
could not have intended that 
replacement contracts be priced lower 
than rollover contracts, and that 
statutory language which permitted this 
result was an oversight and without 
foundation because it unduly 
discriminates against contracts which 
rolled over before November 9,1978. To 
permit the distinction to continue would, 
to these comments, be to permit 
unreasonable results and wasteful 
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administrative burdens. These 
comments urged the Commission to use 
its authority under section 104(b)(2) of 
the NGPA to adjust the replacement 
contract ceiling rate (the section 104 
rate) upward by one cent. 

One comment argued that no such 
change should be made. That comment 
argued that to eliminate the differential 
on the grounds that the distinction 
between replacement contract and 
rollover contract is based merely on an 
arbitrary date would set a dangerous 
precedent for the review of other 
distinctions drawn under the NGPA on 
the basis of dates. 

The Commission finds that no change 
should be made in the regulations. To 
exercise its authority under section 
104(b)(2) of the NGPA to provide a 
higher ceiling price, the Commission 
must find that the higher price is just 
and reasonable. In proposing to 
eliminate the one-cent differential and 
to treat replacement contracts the same 
as rollover contracts for purposes of 
establishing ceiling prices, the 
Commission therefore sought comments 
on whether the lower replacement rate 
was “unjust and unreasonable*'. Nothing 
submitted supports the conclusion that a 
price for replacement contracts equal to 
that of rollovers meets the test. In 
addition, we can find no justification 
that the increase would be "just and 
reasonable*’. Finally, and most 
importantly, the distinction between a 
replacement contract and a rollover 
contract Is one specifically mandated by 
the NGPA. For these reasons we decline 
to exercise our discretion under section 
104(b)(2) of the NGPA to set a higher 
section 104 ceiling price for replacement 
contract gas. 

e. Other pricing issues. —Comments 
on Subpart D raised several other 
questions concerning the pricing of 
natural gas committed or dedicated to 
interstate commerce. Most of these 
comments were in the nature of requests 
for clarification. 

The Office of Indian Affairs, 
Department of Energy, argued that 
Indian royalty gas taken "in kind" and 
sold on the interstate market should 
qualify for the rollover or replacement 
contract price irrespective of whether 
the prior contract has expired by its own 
terms. In justification, the comment 
argued that such royalties are 
essentially public revenues" and that 
Congress expressly favored Indian gas 
in section 106(b)(2) of the NGPA. In 
addition, the Office of Indian Affairs 
cited to the court’s opinion in Jicarilla 
Apache Tribe v. FPC. 578 F.2d 289 (10th 
Cir., 1978) for the proposition that an 
Indian tribe is not bound by large 


producer contract prices when taken "in 
kind." 

While it is true that Congress has 
accorded special consideration to Indian 
gas under the provisions of the NGPA 
dealing with intrastate rollover 
contracts, it by no means follows that 
such treatment should be accorded sales 
under interstate rollovers or 
replacement contracts. The replacement 
contract concept was implemented 
under the prior NGA practice of the 
Commission. As with the NGPA concept 
of "rollover", a basic qualification for 
"replacement" was the termination of 
the prior contract by its own terms. The 
Commission declines to make an 
exception to this long-standing 
requirement. In addition, while the 
provisions of section 106(b)(2) are quite 
detailed and specific as to intrastate 
sales of Indian gas, similar treatment is 
not accorded for sales made under 
interstate contracts. To adopt the 
suggestion made by the comment would 
be to set up a special exception which is 
unwarranted by the NGPA. 

The arguments that sales of Indian 
royalty gas are "in the nature of public 
revenues" and the reference to Jicarilla 
appear misplaced. The NGPA sets forth 
a general scheme for the regulation of 
first sales of natural gas. While there are 
several distinctions under the provisions 
of Title I of the NGPA, "public 
revenues" is not among them. More to 
the point, if we permitted a higher price 
for Indian royalty gas based upon such a 
concept, it follows.that we should 
similarly price all gas under this theory 
because at least some of the proceeds of 
all first sales are in the nature of "public 
revenues," i.e. taxes. 

Jicarilla stands for the proposition 
that producer sales of Indian royalty 
gas. like other producer sales of natural 
gas, are subject to Commission 
regulation. The precise holding of 
Jicarilla, alluded to in the comment, 
goes to the definition of "purchase" 
under $ 157.40(c) of the Commission's 
regulations. In that case, the court held 
that the plaintiffs election to take 
royalty payments "in kind" rather than 
"in cash" was not a purchase under 
5 157.40(c) so as to preclude the royalty 
owners from taking advantage of the 
small producer pricing provisions. 

Some comments sought clarification 
of Commission regulations under 
Subpart D of Part 271 regarding percent- 
of-sale contracts. These comments 
suggested that the regulations should 
make it clear that one who sells gas to a 
reseller under the terms of a percentage 
contract should receive the percentage 
of proceeds realized when the reseller’s 
contract rolls over and the reseller 


• receives a higher price under section 
106(a) of the NGPA. 

Neither section 104 nor section 106(a) 
of the NGPA specifically addresses the 
issue of pricing interstate percentage- 
sale contracts. Under the NGA, those 
who sold under a percentage-sale 
contract were regulated by the 
expedient of regulating the subsequent 
seller. Under the NGPA, the subsequent 
seller is a reseller subject to the ceiling 
price requirements of the NGPA. 
Therefore, the same indirect regulation 
practiced under the NGA appears 
applicable under the NGPA through 
operation of the reseller regulations of 
§ 270.202. Thus, the maximum lawful 
price will, for percentage-sales 
contracts, apply to the sale by the 
reseller. The full presentation of this 
position, as well as the necessary 
amendments to § 270.202 to carry out 
the position, will be made under final 
regulations implementing sections 105 
and 106(b) of the NGPA. , 

One comment inquired whether 
certain escalation clauses of the 
settlement agreement apprpved under 
Docket No. RI75-21 (Independent Oil 
and Gas Associates of West Virginia, et 
al., settled March 22.1976) now 
authorize producers subject to that 
settlement to collect statutory rates 
provided under the NGPA. An 
intermediate decision on this issue has 
been rendered and that decision is now 
before the Commission on briefs on 
exceptions and briefs opposing 
exceptions. 34 A decision on this issue 
must therefore await action on those 
briefs. 

One comment questioned whether the 
NGPA section 104 price applies to a 
"successor" to an existing interstate 
contract. The short answer to this 
question is, yes. A successor to an 
existing contract is defined under 
section 2(14) of the NGPA as "any 
contract other than a rollover contract, 
entered into on or after the date of the 
enactment of this Act, for the first sale 
of natural gas which was previously 
subject to an existing contract whether 
or not there is an identity of parties or 
terms with those of such existing 
contract" (emphasis added). Section 106 
of the NGPA, referencing as it does 
prices for "rollover," is clearly 
inapplicable. Sections 102 and 103 are 
also inapplicable because they concern 
"new gas" production. Section 105, 
which does specifically reference 
"successor" contract natural gas, does 
so only in the context of intrastate sales. 
Finally, section 109 does not apply 
because it references natural gas sales 
for new gas not otherwise covered, or 


14 Docket No. RI74-188. 
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for natural gas not priced by contract or 
Commission action before November 8, 
1978. 55 Thus, the proper price for 
successor contracts for natural gas 
committed or dedicated to interstate 
commerce for which a price was in 
effect on November 8,1978 is the price 
stipulated in section 104 of the NGPA. 36 

One comirtent sought clarification of 
the*term “established’' as used in 
5 271.402(c)(2). That comment argued 
that a just and reasonable rate 
established under special relief 
procedures is “established” by the 
Commission at the time that it may 
actually be collected or, alternatively, at 
the time when the circumstances which 
warranted the special relief rate 
occurred. Adopting the views of this 
comment would permit a particular 
special relief price approved after April 
20,1977, but prior to November 9,1978, 
to escape the noninflation adjustment 
provisions of $ 271.402(c)(2) (and, 
parenthetically, the clear provisions of 
section 104(b)(1)(B) of the NGPA). This 
we decline to do. 

For purposes of § 271.402(c)(2), a rate 
is established on the date the 
Commission issues an order authorizing 
the collection of the rate. If such an 
order was issued after April 20,1977 but 
before November 9,1978, that rate, 
unadjusted for inflation, may be 
collected if it is higher than a rate 
defined under $ 270.402(a). 

Finally, one comment, citing to the 
Commission’s regulation respecting 
pipeline production under the NGPA 
(| 270.203) and reading the same as 
excluding the first sale of such 
production from “first sales" under the 
NGPA. argued that the effect of 
§ 270.203 is to deny interstate pipelines 
the “parity of price treatment with 
independent producers under section 
104 of the NGPA with respect to 'old 
natural gas' produced from wells drilled 
before January 1,1973, or leases 
acquired before October 8,1979'. . 
Consideration of this issue, and the 
definition of pipeline production within 
first sale pricing provisions of Title I of 
the NGPA. is best left to Commission 
consideration of 5 270.203. 37 


“Section 109 also stipulates a price for natural 
gas produced at Prudhoe Day for transportation 
through the Alaska Natural Gas Transportation 
System. 

“Sections 107 and 108 of the NGPA. being special 
pricing provisions, do not apply to the instant 
question. 

97 Order No. 58. "Final Rule Governing the 
Maximum Lawful Price for Pipeline. Distributor or 
Affiliate Production," Docket No. RM80-7 (issued 
Nov. 14.1979); Notice of Proposed Rulemaking. 
"Pricing of Pipeline and Affiliate Production Under 
the Natural Gas Act,” Docket No. RM80-6 (issued 
Nov. 14.1979). 


3. Definitions 

The definitions of § 271.402(b) 
received very little comment. Those 
comments that were received dealt with 
the definitions of small producer sales 
and replacement contracts. 

Two comments suggested that the 
term “small producer sales" should be 
defined by reference to the level of sales 
made in the intrastate market as well as 
the interstate market. In support of this 
suggestion, the comments argued that it 
was inappropriate to continue the prior 
practice (under the NGA) of considering 
only interstate sales in defining small 
producers when the applicable statute, 
the NGPA, did not so distinguish small 
producers. The Commission rejects that 
suggestion. 

The provisions of section 104(a) of the 
NGPA speak to just and reasonable 
rates as of April 1977. Among these 
rates were the rates which applied to 
“small producers". These producers 
were defined with respect to interstate 
sales. In addition, the rates established 
under the regulations implementing 
section 104 of the NGPA reference rates 
set under the NGA. Expanding the 
definition of small producers to include 
intrastate sales would inaugurate a 
pricing scheme which, contrary to 
section 104, does not reference rates set 
under the NGA. Accordingly, the 
Commission will not adopt this 
proposal. Furthermore, to include 
intrastate sales in defining a “small 
producer" would unnecessarily 
complicate the pricing provisions of 
Subpart D. 

One comment suggested that the 
definition of replacement contract be 
amended in § 271.402(b)(4)(iv) by the 
addition of the words “in the same well" 
after the phrase “produced as a result of 
a completion operation into a different 
formerly nonproductive reservoir, 
commenced on or after January 1,1973, 
and produced through a well 
commenced prior to January 1,1973." 
This suggestion is rejected. We see no 
need to modify this definition at this 
time, and no rationale has been offered 
in support of such a change. 

4. Procedures 

One comment suggested that 
procedures be inaugurated to amend 
5 2.75 of the Commission’s regulations 
(dealing with optional pricing 
procedures) so that those procedures 
would not apply to sales made on or 
after November 9,1978. The rationale 
offered for such an amendment was that 
the NGPA mooted the procedures of 
§ 2.75. With respect to applications 
pending under § 2.75, the same comment 
suggested that such gas be priced under 


the provisions of section 104(b)(2) of the 
NGPA at a ceiling rate equal to the 
interim rate at whiqh the gas was being 
sold. 

Since the issuance of interim 
regulations for Subpart D, the 
Commission has issued a notice of 
proposed rulemaking under Docket No. 
RM79-67 to specifically consider 
procedures for special relief under the 
NGPA. 38 Procedures to amend § 2.75 will 
be considered under that rulemaking. 

That the procedures of § 2.75 do not 
apply to sales made on or after 
November 9,1978, is a necessary result 
of the NGPA. For those who were 
exercising the option of § 2.75(o), the 
price is one which, because it is equal to 
or less than the applicable nationwide 
rate, should be treated under section 104 
of the NGPA. Yet this rate cannot be set 
under section 104(b)(2); because there 
has been no finding that such rate, as 
between the stated parties, is “just and 
reasonable". Instead, it is more properly 
considered under the provisions of 
section 104(a) of the NGPA and 
§ 271.402(a). 

A second comment advocated that the 
Commission amend its procedures under 
5 271.402(c)(3) to provide for public 
notice and an opportunity for interested 
persons to be heard on special relief 
applications. This issue is also 
addressed under Docket No. RM79-67. 

Finally, the Public Service 
Commission of the State of New York 
requested that the Commission require 
more information on filings made to 
collect prices under sections 104 and 
106(a). This comment advocated that 
adequate contract information and 
contract authority for charged prices 
should be required. This issue has, we 
believe, already been properly 
addressed under Order Nos. 15,15-A 
and 25. (See, note 28 supra.) 

C. Public Procedures and Effective Date 

The regulations of Subpart D, Part 271 
were originally proposed for comment in 
November of 1978, and issued as interim 
regulations on December 1,1978 (43 FR 
56448, et seq. (Dec. 1,1978)). For 60 days 
thereafter comments were received and 
during that period public hearings were 
held on these interim regulations. By this 
process the Commission complied with 
the provisions of section 553 of Title 5 
and also with section 502(b) of the 
NGPA which requires that “[t]o the 
maximum extent practicable,” an 
opportunity for the oral presentation of 
data, views, and arguments be afforded 
for certain regulations under the NGPA. 


“"Procedures Governing Applications for Special 
Relief Under Sections 104,106. and 108 of the 
■Natural Gas Policy Act of 1978," Docket No. RM79- 
87 (issued Aug. 14.1979). 44 FR 49468 (Aug. 23.1979). 
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The interim regulations comprising 
Subpart D of Part 271 are being reissued 
as final regulations without amendment 
or revision. Accordingly, the 
Commission finds that further notice 
and public procedure on these rules is 
unnecessary and impractical and that 
good cause exists to dispense with 
additional notice and comment 
procedures, and to make Part 271, 
Subpart D, effective immediately as 
final regulations. 

(Natural Gas Act, as amended, 15 U.S.C. 717, 
et seq Natural Gas Policy Act of 1978, Pub. 

L. 95-621, 92 Stat. 33650,15 U.S.C. §§ 3301 to 
3432; Department of Energy Organization Act, 
Pub. L. 95-91, E.0.12009, 42 Fed. Reg. 46267.) 

In consideration of the foregoing, 
Subpart D, Part 271 of the Commission’s 
interim regulations are hereby reissued 
as final regulations as set forth below, 
effective immediately. 

By the Commission. Commissioner Sheldon 
voted present. 

Kenneth F. Plumb, 

Secretary. 

PART 271—CEILING PRICES 

Subpart D, Part 271, Subchapter H, 
Chapter I of Title 18 of the Code of 
Federal Regulations is reissued as set 
forth below: 

Subpart D—Natural Gas Committed or 
Dedicated to Interstate Commerce 

Sec. 

271.401 Applicability. 

271.402 Maximum lawful prices. 

271.403 Special rule regarding carrying 
charge adjustment for advance 
payments. 

Subpart D—Natural Gas Committed or 
Dedicated to Interstate Commerce 

§271.401 Applicability. 

This subpart implements sections 104 
and 106(a) of the NGPA and applies to 
the first sale of natural gas committed or 
dedicated to interstate commerce on 
November 8,1978, and for which a just 
and reasonable rate under the Natural 
Gas Act was in effect on November 8, 
1978, for the sale of such gas. 

§ 271.402 Maximum lawful prices. 

(a) Ceiling prices. Unless a different 
rate is applicable under paragraph (c) of 
this section, the maximum lawful price 
for a category of natural gas to which 
this subpart applies shall be the price 
specified in Table II of § 271.101(a) for 
such category of gas. 

(b) Definitions. For the purposes of 
this section: 

(1) “post-1974 gas” means natural gas 
to which this subpart applies which is 
produced from a well the surface drilling 


of which commenced on or after January 
1,1975. 

(2) “1973-1974 biennium gas“ means 
natural gas, to which this subpart 
applies, from a well the surface of which 
commenced on or after January 1,1975. 

(3) “Interstate rollover gas" means: 

(i) Natual gas to which this subpart 
applies which is sold under a rollover 
contract as defined in section 2(12) of 
the NGPA; or 

(ii) Natural gas to_which this subpart 
applies which is sold under a contract 
which would have been a rollover 
contract, but for the fact that the 
expiration of the previous contract 
occurred prior to November 9,1978. 

(4) "Replacement contract gas or 
recompletion gas” means natural gas to 
which this subpart applies which is: 

(i) Sold under a replacement contract 
vdiich was executed on or after January 
1,1973. but prior to November 9,1978, 
where the prior contract expired by its 
own terms prior to January 1,1973; or 

(ii) Sold under a replacement contract 
executed prior to November 9,1978, 
where the prior contract expired by its 
own terms after January 1,1973; or 

(iii) Sold under a contract for the sale 
of natural gas from well commenced 
prior to January 1,1973, and not sold in 
interstate commerce prior to January 1, 
1973, (excluding gas sold prior to such 
date under §§ 2.68, 2.70,157.22 or 157.29 
of this chapter); or 

(iv) Produced as a result of a 
completion operation into a different 
formerly nonproductive reservoir, 
commenced on or after January 1,1973, 
and produced through a well 
commenced prior to January 1,1973. 

(5) "Certain Permian Basin gas" 
means natural gas (other than 
replacement contract gas or 
recompletion gas) to which this subpart 
applies and which is produced in the 
Permian Basin Area, as defined in FPC 
Opinion No. 662 (50 F.P.C. 390 at 400- 
401) and is sold pursuant to a contract 
executed on or after October 1,1968. 

(6) "Certain Rocky Mountain gas" 
means natural gas (other than 
replacement contract gas or 
recompletion gas) to which this subpart 
applies and which is produced in the 
Rocky Mountain Area, as defined in 

§ 154.109(b) of this chapter and sold 
pursuant to a contract executed on or 
after October 1,1968. 

(7) “Certain Appalachian Basin gas” 
means natural gas (other than 
replacement contract gas or 
recompletion gas) to which this subpart 
applies and which is produced by a 
large producer either (i) in the south sub- 
area under contracts dated October 7, 
1969, or (ii) in the north sub-area, of the 


Appalachian Basin Area, as defined in 
5 154.107 of this chapter. 

(8) “Flowing gas" means natural gas 
to which this subpart applies (other than 
natural gas described in the preceding 
subparagraphs of this paragraph) 
produced from a well the surface drilling 
of which commenced prior to January 1, 
1973. 

(9) “Minimum rate gas” means natural 
gas to which this subpart applies 
produced from a well the surface drilling 
of which commenced prior to January 1, 
1973, and which is sold pursuant to a 
contract providing for a fixed rate lower 
than that applicable to such gas under 
paragraph (c). 

(10) A sale qualifies as a small 
producer sale under this subpart: (i) if it 
is a small producer sale (as defined in 

5 157.40(a)) covered by a blanket 
certificate under 5 157.40 (b) and (d), or 

(ii) if it is a sale by a large producer from 
small producer reserves, and such sale 
is entitled to the small producer rate 
under § 157.40(f)(2). 

(11) A large producer sale is a first 
sale which does not qualify as a small 
producer sale under paragraph (b)(10) of 
this section. 

(c) Applicable higher rotes. (1) If a 
just and reasonable rate in effect on 
April 20,1977, under §§ 2.56a(g), 

2.56b(h), 2.76 or 2.77 of this chapter was 
applicable on November 30,1978, to a 
first sale of natural gas, then such rate 
(plus an inflation adjustment from April, 

1977, determined in accordance with 

§ 271.102), if higher, shall apply in lieu of 
the rate determined under paragraph (a). 

(2) Any just and reasonable rate for a 
sale of natural gas which was 
established by the Commission after 
April 20,1977, and before November 9, 

1978, shall be the maximum lawful price 
applicable to such sale if higher than the 
otherwise applicable rate prescribed 
under paragraph (a) or (c)(1) of this 
section. 

(3) Any seller seeking to charge a rate 
in excess of the applicable maximum 
lawful price described in paragraph (a), 
or (c)(1), or (c)(2) of this section must 
first file a petition seeking special relief 
pursuant to § 1.7(b) of this chapter fully 
justifying the relief sought. Such seller 
may not file a rate increase for, or 
charge or collect any rate in excess of 
the maximum lawful price otherwise 
applicable under this section unless the 
Commission has granted such petition 
for special relief. 

(4) Notwithstanding § 270.101(b), the 
minimum rate for minimum rate gas (at 
14.73 psia and 60° F) shall be the rate 
specified for minimum rate gas in Table 
II of § 271.101(a). 
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§ 271.403 Special rule regarding carrying 
charge adjustment for advance payments. 

The rate prescribed in § 271.402 for 
post-1974 gas to which Opinion No. 770- 
A applies shall be subject to a deduction 
of 83 cents per MMBtu as a carrying 
charge adjustment if the seller has 
accepted advance payments on or after 
1:00 p.m., EST, November 5,1976, under 
an advance payments contract with an 
interstate pipeline company and such 
pipeline company has received rate base 
treatment of such advance payments 
made. The resulting adjusted rate shall 
be employed in the discharge of the 
obligations of any advance payments 
after 1:00 p.m., EST, November 5,1976, 
for all deliveries until an amount of 
natural gas has been delivered at the 
adjusted rate such that the total carrying 
charge credits equal the amounts 
lawfully collected by the jurisdictional 
pipeline company as a result of 
including the advance payments in rate 
base. 

(FR Doc. 80-696 Filed 1-8-80. 8:45 ami 

BILLING DATE 6450-01-M 


18 CFR Part 282 
(Docket No. RM79-211 

Rule Exempting Industrial Boiler Fuel 
Facilities From Incremental Pricing 
Above the Price of No. 6 Fuel Oil; 
Notice of Effective Date 

January 3.1980. 

AGENCY: Federal Energy Regulatory 
Commission. 

action: Notice of effective date. 

summary: On September 28,1978, the 
Federal Energy Regulatory Commission 
(Commission) issued a rule providing an 
exemption to industrial boiler fuel 
facilities from being priced above the 
price of high sulphur No. 6 fuel oil during 
the first ten months of the incremental 
pricing program. The rule was later 
transmitted to Congress for review as 
required by section 206(d) of the Natural 
Gas Policy Act of 1978. During the 
period for Congressional review, neither 
House disapproved the submittal. The 
exemptive rule thus became effective 
December 1,1979. 

EFFECTIVE DATE: December 1,1979. 

FOR FURTHER INFORMATION CONTACT: 
Barbara K. Christin, Office of the 
General Counsel, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, D.C. 
20426, (202) 357-8079. 

SUPPLEMENTARY INFORMATION: On 
September 28,1979, the Federal Energy 
Regulatory Commission (Commission) 
issued final rules in Docket No. RM79-14 


and Docket No. RM79-21 which 
implement the first phase of the 
incremental pricing program mandated 
by the Natural Gas Policy Act of 1978 
(NGPA). The regulations in Docket No. 
RM79-21 set ceilings on the prices which 
can be charged to large industrial 
facilities for their use of natural gas as a 
boiler fuel. 

Order No. 50, issued in Docket No. 
RM79-21, sets forth a three-tier 
approach for the determination of the 
ceiling prices to be charged. Under this 
approach, large boiler facilities are 
required to pay a price for their natural 
gas equivalent to the price they would 
pay for the fuel oil which they could 
burn as an alternate to natural gas. 

Order No. 51 was issued as a 
companion “Final Rule” to Order No. 50. 
Order No. 51 amends the regulations « 
contained in Order No. 50 to provide 
that, for the period January 1,1980, until 
November 1,1980, each industrial boiler 
fuel facility not otherwise exempted 
from the program shall be exempt from 
incremental pricing above the level of 
the price of No. 6 high sulphur fuel oil in 
the incremental pricing region in which 
the facility is located. 

The regulations contained in Order 
No. 51 were promulgated by the 
Commission under the authority of 
section 206(d) of the NGPA. Under that 
section, the Commission may, by rule or 
order, exempt, in whole or in part, 
individual industrial facilities or 
categories of such facilities from the 
incremental pricing program. In 
accordance with the provisions of 
section 206(d), the regulations could take 
effect following 30 calendar days of 
continuous session of Congress (as 
defined in section 507(b) of the NGPA) 
unless either House adopted a 
resolution of disapproval within that 30 
day period. 

Order No. 51 was submitted to both 
Houses of Congress on October 10,1979. 
The Congressional review period thus 
expired on November 9,1979. Congress 
took no action on Order No. 51 during 
the review period. Therefore, Order No. 
51 became effective December 1,1979, 
the effective date provided for in the 
rule. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-637 Filed 1-8-80 8:45 am) 

BILLING CODE 6450-01-M 


18 CFR Part 284 

(Docket No. RM79-24; Order No. 631 

Certain Transportation, Sales and 
Assignments by Pipeline Companies 
not Subject to Commission 
Jurisdiction Under Section 1 (c) of the 
Natural Gas Act 

Issued January 3,1980. 

agency: Federal Energy Regulatory 

Commission. 

action: Final rule. 

summary: This final rule presents the 
Commission’s view that natural gas 
pipelines which are exempt from the 
Commission’s jurisdiction under Section 
1(c) of the Natural Gas Act (Hinshaw 
pipeline) fall within the Natural Gas 
Policy Act's definition of local 
distribution companies. 

The final rule permits Hinshaw 
pipelines to apply for a blanket section 
7(c) certificate authority to sell and 
transport natural gas in interstate 
commerce and assign contractual rights 
to natural gas under the same conditions 
as apply to those transactions when 
engaged in by intrastate pipelines under 
sections 311 and 312 of the Natural Gas 
Policy Act of 1978. 

The final rule is intended to further 
implement the Commission's policy of 
integrating the interstate and intrastate 
natural gas markets, removing 
administrative burdens from the sale of 
natural gas, and improving consumer 
access to natural gas. 

EFFECTIVE DATE: January 3.1980 
FOR FURTHER INFORMATION CONTACT: 
Robert C. Platt, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street NE.. 
Washington. D.C. 20426, (202) 357-8454. 
Robert J. Cupina, Office of Pipeline and 
Producer Regulation. Federal Energy 
Regulatory Commission, 825 North Capitol 
Street NE.. Washington, D.C. 20426, (202) 
357-9031. 

1. Background 

The Federal Energy Regulatory 
Commission (Commission) is issuing a 
final rule which would permit pipeline 
companies with facilities excluded from 
Commission jurisdiction pursuant to 
section 1(c) of the Natural Gas Act 
(hereinafter referred to as “Hinshaw 
pipelines’’) to apply for certain blanket 
certificate authority pursuant to section 
7(c) of the Natural Gas Act. Any such 
certificate issued pursuant to section 
7(c) of the Natural Gas Act would permit 
the transportation and sale of natural 
gas in interstate commerce and the 
assignment of contractual rights to 
natural gas under the same conditions 
as those activities are permitted to be 
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engaged in by intrastate pipelines under 
sections 311 and 312 of the Natural Gas 
Policy Act of 1978 (NGPA). 

The Commission’s final rule is based 
upon consideration of 21 written 
comments 1 * received in response to the 
July 2,1979 Notice of Proposed 
Rulemaking 3 as well as the public 
hearing convened on July 30,1979. 

II. Discussion 

An important objective of the NGPA 
is to remove artificial restraints on the 
flow of gas between the interstate and 
the intrastate market. As part of its 
effort to reach this objective, Congress 
adopted sections 311 and 312 of the 
NGPA. Those sections permit the 
Commission to authorize intrastate 
pipelines to trartsport, sell, or assign 
natural gas to the interstate market. 
However, since only intrastate pipelines 
may transport natural gas under section 
311(a)(2), sell natural gas under section 
311(b) or assign natural gas under 
section 312(a), the effectiveness of those 
provisions, as well as the effectiveness 
of the policies which they implement, 
are dependenHo a significant degree on 
the definition of an intrastate pipeline. 

Section 2(16) of the NGPA defines 
“intrastate pipeline" as follows: 

(16) Intrastate Pipeline.—The term 
intrastate pipeline means any person engaged 
in natural gas transportation (not including 
gathering) which is not subject to the 
jurisdiction of the Commission under the 
Natural Gas Act (other than any such 
pipeline which is not subject to the 
jurisdiction of the Commission solely by 
reason of section 1(c) of the Natural Gas Act). 

The Commission believes that the 
NGPA requires that all Hinshaw 
pipelines be classified as local 
distribution companies. The Statement 
of Managers explains that such 
pipelines are so classified in order to 
insure that they will be subject to 
incremental pricing. 3 

The effectiveness of NGPA sections 
311 and 312, dealing with certain 
transportation and sales of natural gas 
and assignments by intrastate pipelines, 
is diminished by the determination that 
a pipeline holding a section 1(c) 
exemption is to be treated as a local 
distribution company (as defined in 
section 2(17) of the NGPA), since 
transportation services, sales and 
assignments may be made under NGPA 
sections 311(a)(2), 311(b) and 312 only 


1 Late supplemental comments filed by Peoples 
Natural Gas Division of Northern Natural Gas 
Company on September 12,1979, and by Oklahoma 
Natural Gas Company on August 29,1979 were also 

considered. 

J 44 FR 40072 (July 9.1979). 

3 H.R. Report No. 05-1752,95th Cong. 2nd Sess. 

11978) at 70. pe. 


by intrastate pipelines. However, 
classifying a Hinshaw pipeline as a 
local distribution company would 
preserve that company’s ability to buy 
natural gas under section 311(b) op 
receive assigned gas under section 312. 

The final rule establishes a blanket 
certificate procedure permitting 
Hinshaw pipelines to carry out 
transactions of the kind permitted by 
NGPA sections 311 and 312. The effect 
of the final rule would be to permit 
Hinshaw pipelines to provide 
transportation service, make sales, and 
assign contractual rights to natural gas 
quickly and without confusion as to the 
extent of any possible authority under 
NGPA section 311 and 312. 

An example should clarify the rule. A 
pipeline company operates in a 
producing state, but it also receives, 
under a section 1(c) exemption, natural 
gas from an interstate pipeline. In order 
to permit the company to engage in sales 
and transportation of the kind 
authorized by NGPA sections 311 and 
312, the final rule would allow the 
company to apply for one-time blanket 
authorization pursuant to section 7(c) 
permitting, in effect, transportation, 
sales, and assignments of natural gas in 
interstate commerce similar to that 
permitted by NGPA sections 311 and 312 
for intrastate pipelines. In this way, the 
company as a whole would be able 
freely to transport and sell natural gas 
and to assign contractual rights to 
natural gas. This would be true even if 
the scope of the section 1(c) exemption 
was uncertain. 

m. Analysis of Comments 

A. Status of Hinshaw Pipelines 

The Commission continues to 
maintain its view that all Hinshaw 
pipelines are local distribution 
companies within the meaning of 
section 2(17) of the NGPA. Some 
comments advanced the view that a 
Hinshaw pipeline which transports 
natural gas in interstate commerce 
through only a small segment of its total 
facilities should be deemed to be an 
intrastate pipeline with respect to the 
facilities which do not transport gas 
received from interstate sources. These 
comments suggest that a single 
corporation could have multiple 
classifications under the NGPA by 
satisfying both the section 2(16) and 
2(17) definitions. However, the 
definition of "local distribution 
company" contained in section 2(17) of 
the NGPA excludes any "person" which 
is an interstate pipeline or an intrastate 
pipeline. Because the entire corporation 
is a "person", it appearsjthat the entire 
corporation must be classified as a local 


distribution company even if a 
declaration of exemption is limited to 
only a portion of its facilities. Hence, the 
NGPA definitions apparently require a 
Hinshaw pipeline to form separate 
corporations for its Hinshaw and non- 
Hinshaw facilities in order to maintain 
both "local distribution company" and 
"intrastate pipeline" status under the 
NGPA. However, the final rule 
eliminates any practical reason for such 
corporate reorganizations. Because the 
blanket certificate permits a Hinshaw 
pipeline to participate in section 311 and 
312 type transactions on the same basis 
as intrastate pipelines, the Hinshaw 
pipeline is not disadvantaged by being 
classified as a local distribution 
company in its entirety. Such a 
classification has the advantage of 
permitting the Hinshaw pipeline to 
purchase natural gas from intrastate 
pipelines under sections 311(b) and 312, 
which would not be permitted if 
Hinshaw pipelines were classified as 
intrastate pipelines. 

Other comments question the status of 
pipelines which hold declarations of 
exemption under section 1(c) of the 
Natural Gas Act, but which no longer 
engage in any transactions that require 
an exemption. The Commission views 
pipelines holding unnecessary 
declarations of exemption to be local 
distribution companies. However, any 
Hinshaw pipeline seeking to change its 
status may file a statement under § 152.5 
of this chapter informing the 
Commission that its Hinshaw exemption 
is no longer applicable. 4 

B. Limitations upon Authorizations 

Two comments question the 
desirability of conditioning sales made 
under the blanket certificate upon 
compliance with the price ceiling 
prescribed by Section 311(b) of the 
NGPA. The proposed rule incorporated 
the weighted average acquisition cost 
test of section 311(b) and § 284.143. 
Alabama Gas Corporation recommends 
that only the cost of intrastate supplies 
be included in computing the average 
costs. 5 However, to permit Hinshaw 
pipelines to base their price ceilings 


4 Even in situations where no related 
abandonment is Involved. g 152.5 requires a 
Hinshaw pipeline to notify the Commission of any 
operational changes which make the section 1(c) 
exemption inapplicable to it. United Texas 
Transmission Company, Docket No. CP79-241. 
order issued August 16.1979 at 4. 

a The base rate for selling natural gas depends 
upon the actual weighted average acquisition cost 
under $ 284.144(a). However, if the Hinshaw 
pipeline were to sell natural gas which is 1) in 
excess of quantities otherwise acquired under an 
existing contract, and 2) those quantities were 
obtained at a price above the Hinshaw pipeline's 
average cost, then the Hinshaw pipeline could 
charge a higher "adjusted” price under § 284.144(b). 
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upon an average price that reflects only 
a portion of their cost supplies would be 
inconsistent with the basic intent of the 
final rule; Hinshaw pipelines will make 
sales under the blanket certificate under 
the same terms that apply to intrastate 
pipelines making sales under sections 
311(b) of the NGPA. 

The second comment questions the 
applicability of the transportation 
allowance specified in 5 284.144(a)(3) to 
Hinshaw pipelines. Under 
§ 284.144(a)(3) the costs of gathering, 
treatment, processing, transportation, 
delivery or similar service (including 
storage service) are included as part of 
the section 311(b) sales price ceiling. 
However, Michigan Consolidated Gas 
Company (MCGC) suggests that 
Hinshaw pipelines should also be able 
to include distribution costs as a part of 
the transportation allowance. MCGC 
notes that the Michigan Public Service 
Commission permits MCGC to recover 
these costs in intrastate sales made to 
other distributors. However, because 
distribution costs are not incurred in 
making sales under the blanket 
certificate, these costs are not 
recoverable under the final rule. Nor are 
distribution costs recoverable in a 
transportation rate established under 
§ 284.123(b). 

The Commission acknowledges that 
many Hinshaw pipelines, including 
MCGC, have no state approved city-gate 
tariffs. As a result, a state agency may 
not have had an occasion to approve an 
allocation of such a Hinshaw pipeline's 
costs between those permitted under 
§ 284.123(b) and their distribution 
activities. Hinshaw pipelines without 
state approved city-gate tariffs are not 
eligible to elect either of the usual 
methods for establishing a rate specified 
in § 284.123(b)(1). Instead, such a 
Hinshaw pipeline may elect to have its 
methodology approved under 
§ 284.222(e)(2) at the time its blanket 
certificate is issued which would permit 
its rates for individual transactions to be 
reviewed under § 284.123(b)(1). Such 
one-time approval of the rate 
methodology allows the Hinshaw 
pipeline to avoid seeking approval of 
rates in each individual transaction 
under the procedure specified in 
§ 284.123(b)(2). 

The proposed rule limited the volume 
of natural gas sold under a blanket 
certificate to the volumes obtained from 
intrastate sources. Montana Power 
Company requests that the volumes 
obtained from foreign sources be 
considered equivalent to intrastate 
sources when applying this volumetric 
test. We agree. The purpose of the 
volumetric test is to prevent Hinshaw 


pipelines from selling a greater volume 
of natural gas in interstate commerce 
than the pipeline receives from its 
intrastate supplies. Such a requirement 
is consistent with the scope of the 
section 1(c) exemption. Because foreign 
commerce is not considered a part of 
interstate commerce within the meaning 
of the Natural Gas Act, * * 6 the final rule 
treats foreign sources on a par with 
intrastate sources. 

Some comments advocate an 
exemptive rule under section 7(c)(1)(B) 
of the Natural Gas Act in lieu of a 
blanket certificate program. The 
Commission prefers to use blanket 
certificates because the transactions 
permitted under the final rule may not 
meet the "temporary acts or operations" 
statutory standard of section 7(c)(1)(B). 

C. Statutory Provisions Applicable to 
Section 311 Transactions 

Several comments request that the 
blanket certificates incorporate the 
statutory protections afforded to 
intrastate pipelines by sections 314 and 
602 of the NGPA. Section 314 renders 
certain anti-commingling clauses in gas 
purchase contracts unenforceable. 
Because section 314 applies to the sale 
of any natural gas which is not 
"committed or dedicated to interstate 
commerce," section 314 covers all sales 
of such natural gas under the blanket 
certificate. 7 

Section 602(b) of the NGPA provides, 

No person shall be subject to regulation as 
a common carrier under any provision of 
Federal or State law by reason of any 
transportation . . . authorized by the 
Commission under Section 311(a) of this Act. 

Because section 602(b) is limited to 
only section 311(a) transportation, the 
Commission cannot extend section 602 
to cover transportation authorized by 
the blanket certificate and section 7(c) 
of the Natural Gas Act. However, in the 
Commission’s view, the blanket 
certificate would preempt any state law 
which would impose a common carrier 
obligation upon a Hinshaw pipeline as a 
result of transportation rendered under 
its blanket certificate. 

Mississippi Valley Gas Company 
questions whether natural gas which is 
not otherwise "committed or dedicated 
to interstate commerce" would fall 
within that definition by reason of being 
sold under a blanket certificate. Because 
the NGPA applies the definition of 
"committed or dedicated" as of two 
measuring dates. April 20,1977 and 
November 8,1978, transactions under a 


• Border Pipe Line Company v. FPC. 171 F.2d 149 

(D.C. Cir. 1948). Distrigas Corporation v. FPC, 495 

F.2d 1057 (D.C. Cir 1974). 

7 See $ 270.206 of this chapter. 


blanket certificate cannot possibly 
result in natural gas becoming 
"committed or dedicated." 

D. Incremental Pricing Undertaking 

Section 284.222(e)(2) of the final rule 
requires a Hinshaw pipeline making a 
sale under a blanket certificate to obtain 
an undertaking from each buyer. 
Oklahoma Natural Gas Company seeks 
guidance on the text of the undertaking, 
questions the certificate holder's duty to 
enforce the undertaking, and suggests a 
provision which would keep in effect 
both the blanket certificate and the 
specific sale regardless of any breach of 
the undertaking. The Commission 
wishes to leave sellers with some 
discretion in drafting the text of the 
undertaking. The undertaking should 
state that the buyer agrees to credit to 
its incremental pricing account (Account 
192) the amount that would have been 
credited pursuant to section 203(a)(10) of 
the NGPA had the sale been made by an 
intrastate pipeline. Also, the buyer 
should agree to abide by the rules and 
orders of the Commission concerning 
incremental pricing, and the undertaking 
should acknowledge the right of the 
Commission to enforce the undertaking. 
The Commission intends to monitor 
these undertakings as an integral part of 
its implementation of Title II of the 
NGPA. Should the Commission find that 
a purchaser is violating the provisions of 
the undertaking, the Commission 
reserves the right to order the 
termination of the sale or to rescind the 
blanket certificate, when warranted. 

E. Other Hinshaw Pipeline Rules 

Some comments request Commission 
action on matters which are outside the 
scope of the Notice of Proposed 
Rulemaking. Accordingly, the 
Commission will not take action in this 
docket upon suggested changes to: 
Subpart C of Part 157, Part 276 reporting 
requirements or budget type 
construction certificates under § 157.7 of 
this chapter. The Commission issued a 
final rule providing for construction of 
facilities to implement Part 284 
transactions in Docket Nos. RM79-037 
and RM79-43, on November 1,1979. 

IV. Section-by-Section Analysis 

Paragraph (a) limits the blanket 
certificate to only Hinshaw pipelines. A 
suggested amendment to paragraph (a) 
which would have codified the 
Commission's classification of Hinshaw 
pipelines as local distribution 
companies was not adopted because the 
Commission’s views are adequately 
expressed in this order. 

Paragraph (b) indicates the limited 
nature of the blanket certificate. The 
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certificate covers only sales and 
transportation services which are within 
the Commission’s jurisidiction under the 
Natural Gas Act as transportation in 
interstate commerce or sales for resale 
in interstate commerce. Although the 
duration of any certificate will depend 
upon the term requested in the 
application, individual self- 
implementing transactions under the 
certificate are limited to two years by 
Subparts C, D and E of Part 284. 

National Gas and Oil Company 
suggests modifying paragraph (b) to 
permit Hinshaw pipelines to participate 
as intrastate pipelines for all purposes in 
fuel oil displacement transactions 
authorized by Subpart F. Order No. 30- 
A amends Subpart F to permit Hinshaw 
pipelines to participate as local 
distribution companies when making 
sales under Subpart F. s In addition, 
Paragraph (b) of the final rule has been 
modified to permit Hinshaw pipelines to 
engage in transportation under the 
blanket certificate to the extent 
authorized by 5 284.203. 

Paragraph (c) prescribes an 
abbreviated application procedure. 
Because data on individual transactions 
will be filed within 48 hours of the 
commencement of each transaction, 
detailed data is not required for the 
blanket certificate application. 

Hinshaw pipelines making application 
for a blanket certificate should state a 
method for calculating the rates to be 
charged which is permitted by NGPA 
sections 311 and 312. In this regard, 
system weighted average acquisition 
cost with respect to any sale under 
NGPA section 311(b) should not 
separate the cost of intrastate gas from 
interstate gas acquired pursuant to an 
exemption under NGA section 1(c). 

Paragraph (d) specifies that the 
blanket certificate will not otherwise 
affect a Hinshaw pipeline’s already 
exempt status. Similarly, compliance 
with the Commission’s Uniform System 
of Accounts and general reporting 
requirements, other than those required 
by NGPA sections 311 and 312 and the 
Regulations thereunder would be 
waived. 

Paragraph (e) prescribes the terms 
and conditions which would be 
contained in these certificates as being 
only those necessary to meet the 
statutory requirements of sections 311 
and 312 of the NGPA and section 7(c) of 
the Natural Gas Act. These terms and 
conditions, relating to Part 284, would 
not embody the regulations which 
generally apply to natural gas 
companies subject to the Commission's 


•Issued September 12.1979. 44 FR 54472 
(September 20,1979). 


jurisdiction under the Natural Gas Act. 
The Commission does not contemplate 
the need to include such Natural Gas 
Act requirements in the blanket 
certificates. 

Certificate conditions will require that 
all volumes sold pursuant to the blanket 
certificate (1) shall be subject to 
incremental pricing to the same extent 
as if the sale had been authorized by 
section 311(b) of the NGPA, 9 and (2) 
shall not exceed the volumes obtained 
from sources other than interstate 
supplies. 

The incremental pricing requirement 
in paragraph (e)(3) is necessary to 
conform to the intent of Title II of the 
NGPA. The NGPA requires that certain 
volumes sold under Title III shall be 
incrementally priced by the buyer. If the 
blanket certificate did not contain such 
a condition, then the legislative intent to 
incrementally price natural gas flowing 
in interstate commerce may not be 
achieved. 

The volumetric requirement in 
paragraph (e)(4) is to prevent interstate 
supplies from being resold by the 
Hinshaw pipeline under terms 
appropriate for only non-interstate 
sources. Paragraph (e)(5) requires all 
filings pertaining to transactions 
authorized by the blanket certificate to 
reference the docket number in which 
the certificate was granted. Individual 
transactions may also have additional 
docket numbers assigned. 

Paragraph (e)(6) has been added to 
clarify the manner in which a holder of a 
blanket certificate may comply with the 
tariff filing requirements of sections 4 (c) 
and (d) of the Natural Gas Act. The 
Hinshaw pipeline should file a complete 
copy of its contracts governing a 
transaction authorized by the blanket 
certificate as part of the 48-hour report 
required by § 284.4(b). Contract 
amendments must also be filed. 

Paragraph (f) frees the holder of the 
blanket certificate from any service * 
obligation after each underlying 
transportation contract expires. This 
pregranted abandonment places the 
holder of the blanket certificate in an 
equivalent position to a transporter 
authorized under section 311(a)(1) or 
311(b) of the NGPA. Accordingly, the 
Commission finds that such 
abandonment is permitted by the 
present or future public convenience 
and necessity. 

Several comments suggested that the 
Commission explicitly pregrant an 
abandonment contingent upon a final 
court ruling that the Commission 
exceeded its authority in issuing this 
order. The Commission considers such a 


•See section 203(a)! 10) of the NGPA. 


provision unnecessary because the 
parties are free to include in their 
contract termination clauses covering 
any contingency of their choice. 

Paragraph (g) prohibits a Hinshaw 
pipeline which does not have a blanket 
certificate from engaging as an 
intrastate pipeline in transactions 
otherwise authorized by Subparts, C, D, 
E and F of Part 284. Paragraph (g) does 
not prohibit a Hinshaw pipeline from 
selling natural gas for fuel oil 
displacement under tlje terms specified 
by Subpart F for local distribution 
companies. 

Paragraph (h) was added to remove 
the ambiguity concerning the meaning of 
the “pipeline company" used in the 
proposed rule. Any holder of a section 
1(c) exemption that engages in the 
transportation of natural gas is eligible 
to apply for a blanket certificate. The 
definition includes companies which 
primarily distribute natural gas on a 
local basis. 

IV. Effective Date 

In order to make additional gas 
supplies available to the interstate 
market as quickly as possible, the 
Commission finds that good cause exists 
to make this rule effective upon date of 
issuance of this order. 

(Natural Gas Act, 15 U.S.C. 717, et seq.: 
Natural Gas Policy Act of 1978,15 U.S.C. 

3301, et seq.; Department of Energy 
Organization Act, 42 U.S.C. 7101 et seq.: 
Administrative Procedure Act, 5 U.S.C. 500, et 
seq.; E.0.12009 42 FR 46267). 

In consideration of the foregoing, the 
Commission adds a new § 284.222 to 
Subpart G of Part 284, Subchapter I, 
Chapter I of Title 18, Code of Federal 
Regulations, as set forth below, effective 
immediately. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

1. The table of sections for Subpart G 
of Part 284 is amended by the addition 
of a new § 284.222 entitled, “Certain 
transportation, sales and assignments 
by ‘Hinshaw’ pipelines." 

2. Part 284 is amended by the addition 
of a new section 284.222, to read as 
follows: 

§ 284.222 Certain transportation, sales 
and assignments by “Hinshaw” pipelines. 

(a) Applicability. This section applies 
to persons who are not subject to the 
jurisdiction of the Commission, by 
reason of section 1(c) of the Natural Gas 
Act. 

(b) Blanket certification. Any 
Hinshaw pipeline may apply for a 
blanket certificate under this section. 
Upon application therefor, the 
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Commission will conduct a hearing 
pursuant to section 7(c) of the Natural 
Gas Act and §§ 1.32 and 157.11 of this 
chapter and, if required by the present 
or future public convenience and 
necessity, the Commission will issue a 
blanket certificate to a Hinshaw 
pipeline. Such certificate will authorize 
the Hinshaw pipeline to engage in the 
sale, transportation, or assignment of 
natural gas, that is subject to the 
Commission’s jurisdiction under the 
Natural Gas Act, to the same extent and 
in the same manner that intrastate 
pipelines are authorized to engage in 
such activities by Subparts C, D, and E 
and § 284.203 of this Part (as amended 
from time to time), except as otherwise 
provided in paragraph (e)(2). 

(c) Application procedure. 
Applications for blanket certificates 
shall state: 

(1) The exact legal name of applicant; 
its principal place of business; whether 
an individual, partnership, corporation 
or otherwise; state under the laws of 
which organized or authorized; the 
agency having jurisdiction over rates 
and tariffs and the name, title, and 
mailing address of the person or persons 
to whom communications concerning 
the application are to be addressed, 

(2) The volumes of natural gas which: 

(i) Were received during the most 
recent 12-month period by the applicant 
within or at the boundary of a state, and 

(ii) Were exempt from the Natural Gas 
Act jurisdiction of the Commission by 
reason of section 1(c) of the Natural Gas 
Act, 

(3) The total volume of natural gas 
received by the applicant from all 
sources during the same time period, 

(4) Citation to all currently valid 
declarations of exemption issued by the 
Commission under section 1(c) of the 
Natural Gas Act, 

(5) A statement that the applicant will 
comply with the conditions in paragraph 
(e) of this section, 

(6) A form of notice suitable for 
publication in the Federal Register, as 
contemplated by § 157.9 of this chapter, 
which will briefly summarize the facts 
contained in the application in such way 
as to acquaint the public with its scope 
and purpose, and 

(7) A statement of the methodology to 
be used in calculating rates for services 
to be rendered, setting forth any 
elections under § 284.123 or paragraph 
(e)(2) of this section and a sample 
calculation employing the methodology 
using currentsdata. 

(d) Effect of certificate. (1) A 
certificate issued pursuant to this 
section will authorize the Hinshaw 
pipeline to engage in transactions of the 


type authorized by Subparts C, D and E 
and § 284.203 of this Part. 

(2) Acceptance of a certificate or 
conduct of an activity authorized 
thereunder will: 

(1) Not impair the continued validity of 
any exclusion under section 1(c) of the 
Natural Gas Act which may be 
applicable to the Hinshaw pipeline, and 

(ii) Not subject the Hinshaw pipeline 
to the Natural Gas Act jurisdiction of 
the Commission except to the extent 
necessary to enforce the terms and 
conditions of the certificate. 

(e) General conditions. (1) Except as 
provided in paragraph (e)(2). any 
transaction authorized under a blanket 
certificate shall be subject to the same 
rates and charges, terms and conditions 
and reporting requirements that would 
apply if the transaction were authorized 
for an intrastate pipeline by Subparts C, 

D and E and § 284.203 of this Part (as 
amended from time to time). 

(2) Rate election. If the Hinshaw 
pipeline does not have any existing 
rates on file with the appropriate state 
regulatory agency for city-gate service, 
the Hinshaw pipeline may make the rate 
election specified in § 284.123(b)(1) only 
if: 

(i) The Hinshaw pipeline’s existing £ 
rates are approved by an appropriate J 
state regulatory agency, 

(ii) The rates and charges for any 
transportation are computed by using 
the portion of the Hinshaw pipeline’s 
weighted average annual unit revenue 
(per MMBtu) generated by existing rates 
which is attributable to the cost of 
gathering, treatment, processing, 
transportation, delivery or similar 
service (including storage service), and 

(iii) The Commission has approved 
the method for computing rates and 
charges specified in paragraph (e)(2) (ii) 
of this section. 

(3) Incremental pricing. Prior to 
engaging in any sale or assignment 
under the blanket certificate to a buyer 
subject to the incremental pricing 
provisions of Title II of the NGPA and 
Part 282 of this chapter, the selling 
pipeline shall receive an undertaking 
from the buyer to incrementally price 
the volumes sold to the same extent 
required for transactions authorized 
under section 311(b) or 312 of the NGPA. 

(4) Volumetric test. The volumes of 
natural gas sold or assigned under the 
blanket certificate may not exceed the 
volumes obtained from sources other 
than interstate supplies. 

(5) Filings. Any filings made with the 
Commission that report individual 
transactions shall reference the docket 
number of the proceeding in which the 
blanket certificate was granted. 


(6) Tariff filings, (i) The tariff filing 
requirements of Part 154 of this chapter 
shall not apply to transactions 
authorized by the blanket certificate. 

(ii) The Hinshaw pipeline shall file 
with the Commission a copy of all 
contracts applicable to a transaction 
authorized by the blanket certificate as 
a part of the 48 hour report required by 
§ 284.4(b). The Hinshaw pipeline shall 
also file with the Commission each 
amendment to such contracts, within 48 
hours of the execution of the 
amendment. 

(f) Pregrant of abandonment 
Abandonment of transportation services 
or sales, pursuant to section 7(b) of the 
Natural Gas Act, is authorized upon the 
expiration of the contractual term of 
each individual arrangement authorized 
by a blanket certificate under this 
section. 

(g) Hinshaw pipeline without blanket 
certificate. A Hinshaw pipeline which 
does not obtain a blanket certificate 
under this section is not authorized to 
sell, assign or transport natural gas as 
an intrastate pipeline by Subparts C, D, 
E and F of Part 284 of this chapter. 

(h) Definitions. For the purposes of 
this section: 

(1) A “Hinshaw pipeline” means any 
person engaged in the transportation of 
natural gas which is not subject to the 
jurisdiction of the Commission under the 
Natural Gas Act solely by reason of 
section 1(c) of the Natural Gas Act. 

(2) “Interstate supplies” means any 
natural gas obtained, either directly or 
indirectly, from: 

(i) The system supplies of an 
interstate pipeline, or 

(ii) Natural gas reserves which were 
committed or dedicated to interstate 
commerce on November 8,1978. 

(FR Doc. 80-695 Filed 1-8-60. 8 45 am) 

BILLING CODE 8450-01-M 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

29 CFR Part 1601 

Procedural Regulations 

AGENCY: Equal Employment Opportunity 

Commission. 

action: Final rule. 

summary: The Equal Employment 
Opportunity Commission publishes this 
notice to reflect its determination not to 
grant designation as a 706 agency to a 
certain local fair employment practices 
agency. This local agency made 
application for designation as a 706 
agency in order to receive authorization 
to process charges of employment 
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discrimination filed with the 
Commission upon deferral to it. 
However, it is the opinion of the 
Commission that the local agency’s 
ordinance, if judicially challenged, 
would be found to be unconstitutional 
under state law and accordingly 
invalidated. 

EFFECTIVE DATE: January 9,1980. 

FOR FURTHER INFORMATION CONTACT: 

Franklin F. Chow, telephone 202-634- 
6040, Equal Employment Opportunity 
Commission (State and Local). 2401 E 
Street, N.W., Washington, D.C. 20506. 
SUPPLEMENTARY INFORMATION: 
Publication of this notice reflects the 
Commission’s determination not to grant 
designation as a 706 agency to: 

Detroit Human Rights Department 
Notice of proposed designation was 
published in the September 14,1979 
issue of the Federal Register, "44 FR 
53540" with notice that written 
comments must have been Filed with the 
Commission on or before September 29, 
1979. The Commission received written 
comments within the prescribed period 
for filing regarding the proposed 
designation of the above agency. 

. Although there were comments 
advocating the granting of 706 status, 
several commentators raised significant 
substantive issues concerning the 
constitutionality (under State law) of the 
ordinance establishing the Detroit (MI) 
Human Rights Department. 

After an exhaustive review and study 
of the comments received, it is the 
Commission’s conclusion that the 
Detroit Human Rights Department 
cannot legally perform as a 706 agency. 

It is the opinion of the Commission that 
the ordinance, if judicially challenged, 
would be found to be unconstitutional 
under state law and accordingly 
invalidated. A series of Michigan 
Attorney General opinions has 
concluded that article 5, section 29, of 
the Michigan Constitution is preemptive 
of municipal regulation in the area of 
civil rights. Also, the Elliott-Larsen Civil 
Rights Act of 1976, P.A. 453, M.C.L.A. 
37.2101 et seq. t M.S.A. 3.548 (101) et seq. 
confers on the Michigan Civil Rights 
Commission extensive enforcement 
powers. In addition, the Act requires 
that local governmental involvement in 
the civil rights arena be conditioned 
upon: 1) State Commission request, 2) 
State Commission judgement as to the 
local unit’s effectiveness, and 3) State 
Commission certification of a local unit 
according to Commission promulgated 
rules and Commission established 
criteria. To date, the Detroit Human 
Rights Department has not requested 
nor been granted certification. 


Accordingly, it is not a cognizable local 
agency. 

Signed at Washington. D.C. this 4th day of 
January 1980 for the Commission. 

Eleanor Holmes Norton, 

Chair, Equal Employment Opportunity 
Commission . 

|FR Doc. 80-728 Filed 1-0-80; 8:45 amj 

BILLING CODE 6570-06-M 


DEPARTMENT OF THE TREASURY 
Office of Foreign Assets Control 
31 CFR Part 535 

Iranian Assets Control Regulations 

agency: Office of Foreign Assets 
Control. 

action: Final rule. 

summary: The Office of Foreign Assets 
Control is amending the Iranian Assets 
Control Regulations. The purpose of the 
amendments is to add to the Regulations 
additional licensing provisions relating 
to letters of credit. The need for the 
amendments is to notify affected parties: 
(1) That the extension or renewal of 
standby letters of credit is authorized 
and (2) that in a case where payment of 
a letter of credit is authorized by general 
or specific license, forwarding of the 
letter of credit documents to the account 
party is also authorized. The effect of 
the amendments is that these licensing 
policies will now be available in 
published form to affected parties. 
EFFECTIVE DATE: January 7,1980. 

FOR FURTHER INFORMATION CONTACT: 
Dennis M. O’Connell, Chief Counsel, 
Office of Foreign Assets Control, 
Department of the Treasury, 

Washington, D.C. 20220, 202-376-0236. 
SUPPLEMENTARY information: Since the 
regulations involve a foreign affairs 
function, the provisions of the 
Administrative Procedure Act, 5 U.S.C. 
553, requiring notice of proposed rule 
making, opportunity for public 
participation, and delay in effective date 
are inapplicable. 

Section 535.568 contains a statement 
of licensing policy permitting the 
account party on a standby letter of 
credit to obtain a specific license to 
establish a blocked account on its books 
in lieu of payment by the bank into a 
blocked account and reimbursement by 
the account party. New paragraph (i) of 
§ 535.568, added herein, indicates that 
the extension or renewal of such 
standby letters of credit is authorized. 

1. Section 535.568 is amended by 
revising paragraph (h) and by adding 
paragraph (i) to read as follows: 


§ 535.568 Certain standby letters of credit 
and performance bonds. 
***** 

(h) A person receiving a specific 
license under paragraph (b) of this 
section shall certify to the Office of 
Foreign Assets Control within five 
business days after receipt of that 
license that it has established the 
blocked account on its books as 
provided in that paragraph. 

(i) The extension or renewal of a 
standby letter of credit is authorized. 

2. § 535.569 is added to read as 
follows: 

§ 535.569 Licensed letter of credit 
transactions; forwarding of documents. 

When payment of a letter of credit 
issued, advised, or confirmed by a bank 
subject to the jurisdiction of the United 
States is authorized by either general or 
specific license, the forwarding of the 
letter of credit documents to the account 
party is authorized. 

(Authority: Secs. 201-207, 91 Stat. 1626; 50 
U.S.C. 1701-1706; EO No. 12170, 44 FR 65729.) 

Dated: January 7,1980. 

Stanley L. Sommerfield, 

Director. 

Approved: 

Richard J. Davis, 

Assistant Secretary. 

(FR Doc. 80-845 Filed 1-8-00: 3:45 am) 

BILLING CODE 4810-25-M 


VETERANS ADMINISTRATION 
38 CFR Part 3 

Pension, Compensation, and 
Dependency and Indemnity 
Compensation; Definition of Child 

agency: Veterans Administration. 
ACTION: Final regulation. 

summary: The Veterans Administration 
has amended its regulation which 
defines the term "child" for payment of 
Veterans Administration benefits. The 
need for this action resulted from a 
determination that certain persons 
attending school may be considered to 
be veterans’ children for benefit 
payment purposes even if they were 
adopted by veterans on or after the 
attainment of age 18 or, in the case of 
stepchildren, by becoming members of 
veterans* households on or after the 
attainment of age 18. The major effect of 
this change is to permit payment of 
Veterans Administration educational 
assistance to certain persons over age 
18 who were adopted by veterans on or 
after age 18, or who became members of 
veterans’ households on or after age 18 
as stepchildren, and to permit payment 
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of additional disability compensation, 
pension or dependency and indemnity 
compensation by reason ofrsuch 
dependent “children". 

EFFECTIVE DATE: This change has 
unlimited retroactive effect. 

FOR FURTHER INFORMATION CONTACT: 

T. H. Spindle, Jr. (202-389-3005). 

SUPPLEMENTARY INFORMATION: On 

pages 51829-30 of the Federal Register of 
September 5,1979, there was published 
a proposed amendment to § 3.57. 

Interested persons were given 30 days 
to submit comments, suggestions, or 
objections to the proposed amendment. 
Seventeen comments were received. 

Most of the commenters were in favor 
of the proposed amendment. A few were 
opposed. However, none of those who 
were opposed to it offered any evidence 
to support the proposition that § 3.57(a) 
as it existed prior to this revision was 
not overly broad to the extent that it 
disqualified from child status persons 
who, while attending approved 
educational institutions, were adopted 
or acquired stepchild status between the 
ages of 18 and 23. 

One commentator pointed out that the 
amendment of § 3.57(a)(1) was 
ambiguous because it was organized in 
the following form: “(i) and (ii) or (iii) or 
Civ)’*. 

Consequently the commentator said, 
the reader had no way of knowing 
whether this really meant: “(i) and [(ii) 
or (iii) or (iv)]”; or something else such 
as: “[(i) and (ii)] or [(iii) or (iv)]". 

We agree with this commentator and 
have redrafted the final amendment of 
§ 3.57(a)(1) to eliminate the ambiguity. 

The final amendment of § 3.57 (a) and 
(b) is set forth below: 

Approved: December 31,1979. 

By direction of the Administrator 
Rufus H. Wilson, 

Deputy Administrator. 

In § 3.57, paragraphs (a), (b) and (c) 
are revised to read as follows: 

§3.57 Child 

(a) General. (1) Except as provided in 
paragraph (a)(2) of this section, the term 
“child" of the veteran means an 
unmarried person who is a legitimate 
child, a child legally adopted before the 
age of 18 years, a stepchild who 
acquired that status before the age of 18 
years and who is a member of the 
veteran’s household or was a member of 
the veteran's household at the time of 
the veteran's death, or an illegitimate 
child; and 

(i) Who is under the age of 18 years; 
or 

(ii) Who, before reaching the age of 18 


years, became permanently incapable of 
self-support; or 

(iii) Who, after reaching the age of 18 
years and until completion of education 
or training (but not after reaching the 
age of 23 years) is pursuing a course of 
instruction at an approved educational 
institution. 

(2) For the purposes of determining 
entitlement of benefits based on a 
child’s school attendance, the term 
“child" of the veteran also includes the 
following unmarried persons: 

(i) A person who was adopted by the 
veteran between the ages of 18 and 23 
years. 

(ii) A person who became a stepchild 
of the veteran between the ages of 18 
and 23 years and who is a member of 
the veteran’s household or was a 
member of the veteran's household at 
the time of the veteran's death. 

(b) Stepchild. The term means a 
legitimate or an illegitimate child of the 
veteran's spouse. A child of a surviving 
spouse whose marriage to the veteran is 
deemed valid under the provisions of 

§ 3.52, and who otherwise meets the 
requirements of this section is included. 

(c) Adopted child. The term means a 
child adopted pursuant to a final decree 
of adoption, a child adopted pursuant to 
an unrescinded interlocutory decree of 
adoption while remaining in the custody 
of the adopting parent (or parents) 
during the interlocutory period, and a 
child who has been placed for adoption 
under an agreement entered into by the 
adopting parent (or parents) with any 
agency authorized under law to so act, 
unless and until such agreement is 
terminated, while the child remains in 
the custody of the adopting parent (or 
parents) during the period of placement 
for adoption under such agreement. The 
term includes, as of the date of death of 
a veteran, such a child who: 

(1) Was living in the veteran's 
household at the time of the veteran's 
death, and 

(2) Was adopted by the veteran's 
spouse under a decree issued within 2 
years after August 25,1959, or the 
veteran's death whichever is later, and 

(3) Was not receiving from an 
individual other than the veteran or the 
veteran's spouse, or from a welfare 
organization which furnishes services or 
assistance for children, recurring 
contributions of sufficient size to 
constitute the major portion of the 
child’s support. (38 U.S.C. 101(4).) 

(FR Doc. 80-625 Filed 1-8-60; 8:45 am| 

BILLING CODE 8320-01-M 


DEPARTMENT OF THE INTERIOR 
Water and Power Resources Service 
43 CFR Part 401 

Applications for Entry on Lands In 
Federal Reclamation Projects 

agency: Water and Power Resources 
Service, Interior. 

action: Revocation. 

summary: Part 401 of this title was 
issued to prescribe procedures for 
making homestead entries on 
Reclamation lands. Passage of the 
Federal Land Policy and Management 
Act of 1970 (Pub. L. 94-579, October 21, 
1976), repealed all of the homestead 
acts, thus making Part 401 of Title 43 
CFR obsolete and requiring its 
revocation. 
date: January 9,1980. 

FOR FURTHER INFORMATION CONTACT: 

Mr. L. David Williamson, Senior Staff 
Assistant for Land Resources 
Management, Operations and 
Maintenance Policy Staff, Water and 
Power Resources Service, Washington, 
DC 20240, telephone (202) 343-5204. 

SUPPLEMENTARY INFORMATION: The 

primary author of this document is Mr. 
Edwin. W. Cramer, Natural Resource 
Specialist, Water and Power Resources 
Service, Engineering and Research 
Center, Denver, Colorado 80225, 
telephone (303) 234-3319. 

The Department of the Interior has 
determined that this document is not a 
significant rule and does not require a 
regulatory analysis under Executive 
Order 12044 and 43 CFR Part 14. 

Pursuant to the authority of the Secretary 
of the Interior contained in 43 U.S.C. 373, 43 
CFR Part 401 is hereby revoked and reserved. 

Date: January 3,1980. 

Daniel P. Beard, 

Deputy Assistant Secretary of the Interior. 

|FR Doc 80-692 Filed 1-6-80: 8:45 am] 

BILLING CODE 4310-09-M 


43 CFR Part 403 

Unproductive Land; Elimination or 
Exchange 

agency: Water and Power Resources 
Service, Interior. 

action: Final rule. 

summary: During the internal review of 
43 CFR Part 403, it was found that minor 
amendments are needed due to the , 
omission of two authority citations and 
due to organizational changes that have 
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taken place since the CFR was last 
published. 

date: January 9,1980. 

FOR FURTHER INFORMATION CONTACT: 

Mr. L. David Williamson, Senior Staff 
Assistant for Land Resources 
Management, Operations and 
Maintenance Policy Staff, Water and 
Power Resources Service, Washington, 
D.C. 20240, telephone (202) 343-5204. 

SUPPLEMENTARY INFORMATION: The 

primary author of this document is Mr. 
Edwin W. Cramer. Natural Resource 
Specialist, Water and Power Resources 
Service, Engineering and Research 
Center, Denver, Colorado 80225, 
telephone (303) 234—3319. 

The Department of the Interior has 
determined that this document is not a 
significant rule and does not require a 
regulatory analysis under Executive 
Order 12044 and 43 CFR Part 14. 

Pursuant to the authority of the 
Secretary of the Interior contained in 43 
U.S.C. 373, the Authority section, Source 
section, section 403.5, and section 403.11 
of 43 CFR, Part 403 are amended to read 
as follows: 

1. Authority: R.S. 2478; 43 U.S.C. 1201; 
43 U.S.C. 423-423d, unless otherwise 
noted. 

2. Source: Circular Letter 1559, August 
20,1926; 51 L.D. 525, unless otherwise 
noted. 

3. Section 403.5 Suspension of charges 
on temporarily unproductive land. * * * 
Recommendations should be submitted 
by the official in charge, through the 
Engineering and Research Center, 
regarding charges to be made for water 
service to lands upon which payment of 
construction charge is temporarily 
suspended, specifying whether advance 
payments should be required. * * * 

4. Section 403.11 Application, deed, 
etc., required. * # there must be 
presented to the official in charge and 
forwarded by him with appropriate 
endorsement to the proper Bureau of 
Land Management State Office the 
following papers ***.*** all papers 
when so filed will be forwarded by the 
Bureau of Land Management’s State 
Office through the Director of the 
Bureau of Land Management to the 
Secretary of the Interior for his 
approval.” 

Date: January 3,1980. 

Daniel P. Beard, 

Deputy Assistant Secretary of the Interior. 

|FR Doc. 80-693 Filed 1-6-60; 6 45 am) 

BILLING CODE 4310-09-M 


43 CFR Part 406 

Exchange or Amendment of Farm 
Units on Federal Reclamation Projects 

agency: Water and Power Resources 
Service, Interior. 
action: Final rule. 

summary: During the internal review of 
43 CFR Part 406, it was found that a 
minor amendment is needed due to an 
omission of an authority citation. 

DATE: January 9,1980. 

FOR FURTHER INFORMATION CONTACT: 
Mr. L. David Williamson, Senior Staff 
Assistant for Land Resources 
Management, Operations and 
Maintenance Policy Staff, Water and 
Power Resources Service, Washington, 
DC 20240, telephone (202) 343-5204. 
SUPPLEMENTARY INFORMATION: The 
primary author of this document is Mr. 
Edwin W. Cramer, Natural Resource 
Specialist, Water and Power Resources 
Service, Engineering and Research 
Center, Denver, Colorado 80225, 
telephone (303) 234-3319. 

The Department of the Interior has 
determined that this document is not a 
significant rule and does not require a 
regulatory analysis under Executive 
Order 12044 and 43 CFR Part 14. 

Pursuant to the authority of the 
Secretary of the Interior, contained in 43 
U.S.C. 373, the Authority section of 43 
CFR Part 406 is amended to read as 
follows: 

Authority.—Reclamation Act of June 17, 
1902, section 10, 43 U.S.C. 373 (1976); Act of 
August 13.1953, 43 U.S.C. 451^51K (1976). 

Dated: January 3,1980. 

Daniel P. Beard, 

Deputy Assistant Secretary of the Interior. 

IFR Doc. 80-694 Filed 1-6-60; 8:45 am] 

BILLING CODE 4310-09-M 


FEDERAL MARITIME COMMISSION 
46 CFR Part 502 

[Docket No. 79-52; General Order 16; Arndt 
331 

Filing of Petitions for Reconsideration 
and Stay 

agency: Federal Maritime Commission. 
action: Final rule. 

summary: Rule 261 is revised to limit 
the grounds upon which petitions for 
reconsideration of final decisions or 
orders of the Commission may be sought 
and to restrict the filing of petitions for 
stay of Commission orders. A petition 
for reconsideration will be subject to 
summary rejection unless it specifies 


that (1) there has been a change in 
material fact or applicable law which 
has occurred after issuance of the 
decision or order; (2) such decision or 
order contains a substantive error in 
material fact; or (3) it addresses a matter 
on which the party had not previously 
had the opportunity to be heard. A 
petition for stay of a Commission order 
directing the discontinuance of a 
statutory violation will not be received. 
EFFECTIVE DATE: February 8,1980. 

FOR FURTHER INFORMATION CONTACT: 
Francis C. Humey, Secretary, Federal 
Maritime Commission, 1100 L Street 
NW.. Washington, D.C. 20573, (202) 523- 
5725. 

SUPPLEMENTARY INFORMATION: This 
proceeding was instituted by a Notice of 
Proposed Rulemaking published in the 
Federal Register on May 23,1979 (44 FR 
29936-37). The Commission proposed to 
limit the grounds upon which petitions 
for reconsideration and stay would be 
entertained. In response to the notice, 
comments were received from Matson 
Navigation Company; Military Sealift 
Command; Maritime Administrative Bar 
Association; Sea-Land Service, Inc.; the 
law firm of Coles and Goertner, 

Cummins Engine Company, Inc.; and 
four conferences 1 in a joint comment. 

Matson would add language to the 
proposed rule which would permit 
reconsideration of a finding or 
conclusion which was not addressed in 
the briefs or arguments of the parties or 
to which reply was not afforded. MABA 
takes a similar position and suggests 
specifically that the Commission's 
proposal should not apply to conditional 
approvals of section 15 agreements 
where the parties have not had the 
opportunity to address the conditions 
imposed by the Commission and to final 
rules which contain provisions upon 
which the public has not had the 
opportunity to comment. We agree that 
petitions for reconsideration may be 
appropriate in such instances and, as 
the parties indicate, may avoid costly 
court litigation of issues which the 
Commission should first consider. We 
have therefore modified the rule to 
provide for such petitions in instances 
where the Commission's order contains 
a finding, conclusion or other provisions 
upon which the parties have not 
previously had the opportunity to 
comment or which was not addressed in 
the briefs or arguments of any party. 

Sea-Land seeks to expand the rule to 
provide for reconsideration where there 
is a substantive error of law or fact in 


*Far East Conference: Inter-American Freight 
Conference: Atlantic and Gulf/Indonesia 

Conference: and Atlantic and Gulf/Singapore, 

Malaya and Thailand Conference. 
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the Commission decision or order. To 
adopt Sea-Land’s suggestion in full 
would frustrate the intent of this 
proposal to prevent the filing of petitions 
containing repetitive arguments over 
divergent legal interpretations. 

However, Sea-Land's proposal has some 
merit insofar as it would base a petition 
on a substantive error of fact. 
Accordingly, the final rule will 
incorporate this provision. 

Coles proposes three bases for a 
petition for reconsideration. The first is 
“new” matter which is described as 
“new matters or new issues.” It is 
difficult to see how this differs from the 
language of the proposed rule which 
provides for consideration of a petition 
for reconsideration upon a “change in 
material fact or applicable law.” We 
perceive no difference between “new” 
and “changed” matter. Hie other two 
comments by Coles deal with petitions 
based on errors in fact and the use of 
official notice, subjects which have 
already been dealt with in the 
discussions of the comments filed by 
Sea-Land and MABA, respectively. 

A further Coles comment relates to 
the proposal that petitions for stay will 
not be entertained if a violation of the 
shipping statutes has been found. Coles 
points out that such a finding can 
involve a close question of fact or law. 
The firm also points out that at least 
some Federal courts require that a 
petition for stay be made to the agency 
before it can be filed with the court. 
Insofar as court practice is concerned, it 
is doubtful that a court would require a 
party to file a petition for stay when the 
filing of such a petition is expressly 
precluded by agency rule. We remain 
unpersuaded by the basic thrust of 
Coles* * argument. As we stated in the 
Notice of Proposed Rulemaking, the 
public interest requires that practices 
violative of the law should not be 
permitted to continue. We have 
reworded the final rule to specify that 
the rule applies in proceedings where 
the Commission has directed the 
discontinuance of conduct found to be 
violative of the law. 

We have also eliminated reference to 
orders and decisions of the 
Administrative Law Judges; this rule is 
not applicable to those orders and 
decisions. 

Cummins would retain the right of 
petition for reconsideration in informal 
dockets. Upon reflection, we agree that 
petitions for reconsideration in informal 
dockets should be governed by the 
general rule and have modified our 
proposal accordingly. 

Therefore, pursuant to section 4 of the 
Administrative Procedure Act (5 U.S.C. 
553) and sections 22 and 43 of the 


Shipping Act, 1910 (46 U.S.C. 821 and 
841(a)), section 261 of Part 502 is revised 
to read as follows: 

§ 502.261 Petitions for reconsideration 
and stay. 

(a) Within 30 days after issuance of a 
final decision or order by the 
Commission, any party may file a 
petition for reconsideration. Such 
petition shall be served in conformity 
with the requirements of Subpart H of 
this Chapter. A petition will be subject 
to summary rejection unless it; (1) 
specifies that there has been a change in 
material fact or in applicable law, which 
change has occurred after issuance of 1 
the decision or order, (2) identifies a 
substantive error in material fact 
contained in the decision or order; or (3) 
addresses a finding, conclusion or other 
matter upon which the party has not 
previously had the opportunity to 
comment or which was not addressed in 
the briefs or arguments of any party. 
Petitions which merely elaborate upon 
or repeat arguments made prior to the 
decision or order will not be received. A 
petition shall be verified if verification 
of original pleading is required and shall 
not operate as a stay of any rule or 
order of the Commission. 

(b) A petition for stay of a 
Commission order which directs the 
discontinuance of statutory violations 
will not be received. (Rule 261.) 

By the Commission. 

Francis C. Hurney, 

Secretary. 

|FR Doc 80-624 Filed 1-6-BOc 14t amj 
BILLING CODE 6730-01-11 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[Docket No. 79-199; RM-3182) 

Radio Broadcast Services; FM Table 
Assignment to Enid, Okla. 

agency: Federal Communications 
Commission. 

ACTION: Report and order. 

SUMMARY: Action taken herein assigns a 
Class A FM channel to Enid, Oklahoma, 
in response to a petition filed by Public 
Broadcasting Service, Inc. The proposed 
assignment would provide for a station 
which could bring a second local FM 
broadcast service to Enid. 

EFFECTIVE DATE: February 6,1980. 

address: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION CONTACT: 

Mildred B. Nesterak, Broadcast Bureau, 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

Report and Order—Proceeding 
Terminated 

Adopted: December 19,1979. 

Released: January 4, 1980. 

In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations. (Enid, Oklahoma), 
BC Docket No. 79-199, RM-3182. 

1. The Commission has before it the 
Notice of Proposed Rule Making , 
adopted August 6.1979, 44 FR 47962. 
proposing the assignment of FM 
Channel 276A to Enid, Oklahoma, as its 
second FM assignment The proceeding 
was instituted on the basis of a petition 
filed by Public Broadcasting Service, 

Inc. (“petitioner*'), licensee of AM 
Station KGWA, Enid, Oklahoma. 
Supporting comments were filed by 
petitioner reaffirming its intention to file 
an application for the channel, if 
assigned. No oppositions to the proposal 
were received. 

2. Enid (pop. 45,013), 1 in Garfield 
County (pop. 56,600), is located in 
northwest Oklahoma, approximately 113 
kilometers (70 miles) northwest of 
Oklahoma City, and approximately 161 
kilometers (100 miles) northwest of 
Tulsa, Oklahoma. It presently receives 
service from two fulltime AM stations 
(KGWA and KCRC), and a Class C FM 
station (KNID, Channel 245). 

3. Petitioner has submitted sufficient 
demographic data to justify an 
additional FM assignment to Enid. 
Oklahoma. 

4. As a result of the proposed Channel 
276A assignment to Enid, preclusion 
would occur only on the co-channel, as 
all adjacent channels are precluded by 
existing assignments. Three 
communities * with populations greater 
than 1,000 are located in the co-channel 
precluded area. None of these has a 
local broadcast facility. However, 
petitioner states that several FM 
channels are available for assignment to 
these communities, should the need 
arise. 

5. While the proposed assignment 
would involve an intermixture of classes 
of channels at Enid, the Commission 
generally approves the assignment of a 
Class A with an already existing Class 
C when there is no other Class C 
channel available for assignment and 
there is a willingness by the party 
interested in a Class A station to 


1 Population figures are taken from the 1970 U.S. 
Census. 

* Oklahoma: Fairview (pop. 2.894). Selling (1.033), 
and Waynoka (1,444). 
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compete under such circumstances. 
Yakima, Washington, 42 F.C.C. 2d 548, 
550 (1973); Key West, Florida, 45 F.C.C. 
2d 142,145 (1974). Petitioner states that 
there is no Class C channel which could 
be assigned to Enid, and has expressed 
a desire to apply for Channel 276A at 
Enid in spite of the intermixture 
situation. Therefore, we believe it is in 
the public interest to make the 
assignment which would provide for a 
needed second local FM service to the 
community. As indicated in the Notice, a 
6 kilometer (4 mile) transmitter site 
restriction to the northwest of Enid is 
necessary in order to meet applicable 
spacing requirements. 

6. Authority for the adoption of the 
amendment contained herein appears in 
Sections 4(i), 5(d)(1), 303 (g) and (r) and 
307(b) of the Communications Act of 
1934, as amended, and § 0.281 of the 
Commission’s rules. 

7. In view of the foregoing, it is 
ordered, that effective February 6,1980, 

§ 73.202(b) of the Commission's rules, 
the FM Table of Assignments, is 
amended to read as follows for the 
community listed below; 


City Channel No. 


Enid. Oklahoma........ 245. 276A 


8. It is further ordered, that this 
proceeding is terminated. 

9. For further information concerning 
this proceeding, contact Mildred B. 
Nesterak, Broadcast Bureau, (202) 632- 
7792. 

Federal Communications Commission. 

(Secs. 4, 303, 307, 48 Stat., as amended. 1066, 
1082,1083; (47 U.S.C. 154, 303. 307)) 

Henry L Baumann, 

Acting Chief, Policy and Rules Division, 
Broadcast Bureau. 

|FR Doc 00-642 Filed 1-8-80; 8:45 amj 

BILLING CODE 6712-01-11 


47 CFR Part 73 

(Docket No. 79-169; RM-3270] 

Radio Broadcast Services; FM 
Assignment to Camden, Maine 

AGENCY: Federal Communications 
Commission. 

action: Report and order. 

summary: Action taken herein assigns a 
Class B FM channel to Camden, Maine, 
at the request of Argonaut Broadcasting 
Company. The Class B channel would 
provide for a first local aural broadcast 
service to Camden and would also 
provide a first and second FM service to 
underserved and unserved areas around 
Camden. 


EFFECTIVE DATE: February 6,1980. 
address: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Mildred B. Nesterak, Broadcast Bureau, 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

Report and Order—Proceeding 
Terminated 

Adopted: December 19.1979. 

Released: January 4.1980. 

In the matter of Amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations. (Camden, Maine), 
BC Docket No. 79-169, RM-3270. 

1. The Commission has under 
consideration the Notice of Proposed 
Rule Making, adopted July 9.1979, 44 FR 
42735, inviting comments on a proposal 
to assign Class B FM Channel 273 to 
Camden, Maine. The proceeding was 
instituted on the basis of a petition filed 
by Argonaut Broadcasting Co. 1 
(“petitioner”). Petitioner filed supporting 
comments reaffirming its interest in the 
channel, if assigned. No other responses 
to the proposal were received. 

2. Camden (pop. 4,115), 2 in Knox 
County (pop. 29,013), is located on the 
coastal portion of Maine, approximately 
120 kilometers (75 miles) northeast of 
Portland and 56 kilometers (35 miles) 
east of Augusta. It has no local aural 
broadcast services. 

3. Petitioner describes Camden as a 
resort location and estimates that during 
some periods of the year the local 
population almost doubles. It notes that 
there are also a significant number of 
retired persons in the area. 

4. Channel 273 can be assigned to 
Camden, Maine, in compliance with the 
minimum distance separation 
requirements. Seven communities of 
over 1,000 population would be 
precluded as a result of the proposed 
assignment. Petitioner states that 
alternate channels are available for 
assignment to these communities. 

5. Petitioner asserts that a Class B 
facility would permit expansion of FM 
service to isolated islands and rural 
areas around Camden, thereby 
providing service to areas presently 
unserved and underserved. As 
previously indicated in the Notice, 
petitioner's engineering analysis, using 
Roanoke Rapids criteria, indicates that 
a station operating with maximum 
facilities (50 kW power and antenna 
height of 152 meters (500 feet) above 
average terrain) would provide a first 


1 Petitioner’s name was previously listed as 
Penobscot Bay Broadcasting Co. 

* Population figures are taken from the 1970 U.S. 
Census. 


FM service to 2,837 persons in an area of 
130 square kilometers (50 square miles) 
and a second FM service to 30,123 
persons in an area of 1,295 square 
kilometers (500 square miles). 

6. In view of the above, the 
Commission believes that the public 
interest would be served by assigning 
FM Channel 273 to Camden, Maine. An 
FM assignment here would provide for a 
first local aural broadcast service to the 
community and would also provide 
significant first and second FM services 
to unserved and underserved areas 
around Camden. 

7. The Canadian Government has 
given its concurrence to the proposed 
assignment of Channel 273 to Camden, 
Maine. 

8. Accordingly, pursuant to authority 
contained in Sections 4(i), 5(d)(1). 303(g) 
and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, and §0.281 of the 
Commission's rules, it is ordered, that 
effective February 6,1980, the FM Table 
of Assignments (§ 73.202(b) of the 
Commission’s rules), is amended with 
respect to the community listed below: 


C»y Channel No. 

Camden. Maine-- 273 


9. It is further ordered, That this 
proceeding is terminated. 

10. For further information concerning 
this proceeding, contact Mildred B. 
Nesterak. Broadcast Bureau, (202) 632- 
7792. 

Federal Communications Commission. 

(Secs. 4. 303, 307, 48 Stat.. as amended, 1066, 
1082,1083; (47 U.S.C. 15* *;. 303, 307)) 

Henry L. Baumann, 

Acting Chief, Policy and Rules Division, 
Broadcast Bureau. 

(FR Doc 80-643 Filed 1-6-60: 8 45 am) 

BILUNG CODE 6712-01-14 


INTERSTATE COMMERCE 
COMMISSION 
49 CFR Part 1033 
[Service Order 1418] 

Atchison, Topeka & Santa Fe Railway 
Co. Authorized To Operate Over 
Tracks of Southern Pacific 
Transportation Co. Near Houston, Tex. 

agency: Interstate Commerce 
Commission. 

ACTION: Service Order No. 1418. 

summary: Authorizes The Atchison, 
Topeka and Santa Fe Railway Company 
(ATSF) to operate over tracks of 
Southern Pacific Transportation 
Company (SP) near Houston, Texas. 
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This will enable ATSF to avoid 
congested conditions and train delay, 
and realize improved utilization of 
critically needed equipment. 
effective: 12:01 a.m., December 29, 
1979, and continuing in effect until 11:59 
p.m., March 28,1980, unless otherwise 
modified, amended, or vacated by order 
of this Commission. 

FOR FURTHER INFORMATION CONTACT: 

J. Kenneth Carter (202) 275-7840. 

Decided: December 28,1979. 

The Atchison, Topeka and Santa Fe 
Railway Company (ATSF) operates 
numerous grain trains which contain 
large amounts of traffic to be delivered 
by the Southern Pacific Transportation 
Company (SP) at Houston. This traffic is 
presently encountering serious delays 
due to congestion in the Houston 
terminal. This shortage of yard space 
necessitates the holding of trains short 
of destination. 

The SP has consented to the use of its 
tracks by the ATSF between West 
Junction (MP-14.35) and Basin Siding 
Yard (MP-5), a distance of 
approximately 22 miles near Houston, 
Texas. This use of SP tracks by ATSF 
will result in fuel savings, more efficient 
operations, and considerably improved 
utilization of critically needed grain 
cars. 

The ATSF will be permitted to use 
these trackage rights in order to 
expedite grain traffic to interchange 
with SP and will not perform any local 
freight service at any point on this 
trackage. 

It is the opinion of the Commission 
that an emergency exists requiring 
operation ATSF trains over tracks of SP 
in the interest of the public; that notice 
and public procedure are impracticable 
and contrary to the public interest; and 
that good cause exists for making this 
order effective upon less than thirty 
days' notice. 

It is ordered\ 

8 1033.1418 The Atchison, Topeka & 

Santa Fe Railway Co. authorized to operate 
over tracks of Southern Pacific 
Transportation Co. near Houston, Tex. 

(a) The Atchison, Topeka and Santa 
Fe Railway Company (ATSF) is 
authorized to operate over tracks of 
Southern Pacific Transportation 
Company (SP) between West Junction, 
Texas and Basin Siding Yard near 
Houston, Texas, a distance 
approximately 22 miles. 

The ATSF is authorized to use these 
tracks in order to expedite grain traffic 
to interchange with SP and will not 
perform any local freight service at any 
point on this trackage. 


(b) Application . The provisions of this 
order shall apply to intrastate, 
interstate, and foreign traffic. 

(c) Nothing herein shall be considered 
as a prejudgement of the application of 
ATSF seeking authority to operate over 
these tracks. 

(d) Effective date . This order shall 
become effective at 12:01 a.m., . 
December 29,1979. 

(e) Expiration. The provisions of this 
order shall expire at 11:59 p.m., March 
28,1980, unless otherwise modified, 
amended, or vacated by order of this 
Commission. 

(49 U.S.C. (10304-10305 and 11121-11126).) 

This order shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
and by filing a copy with the Director, 
Office of the Federal Register. 

By the Commission. Railroad Service 
Board, members Joel E. Bums, Robert S. 
Turkington and John R. MichaeL Member Joel 
E. Bums not participating. 

Agatha L. Mergenovich, 

Secretary. 

|FR Doc 80-619 Piled 1-6-00: 6:45 am) 

BILLING COOE 703S-01-6I 


49 CFR Part 1033 

[Service Order No. 1417] 

Atchison, Topeka & Santa Fe Railway 
Co. Authorized To Operate Over 
Tracks of Chicago, Rock Island & 
Pacific Railroad Co. at Lone Wolf, 

Okla. 

agency: Interstate Commerce 
Commission. 

action: Service Order No. 1417. 

summary: Authorizes The Atchison, 
Topeka & Santa Fe Railway Company 
(ATSF) to operate over tracks of the 
Chicago. Rock Island and Pacific 
Railroad Company (RI) at Lone Wolf, ' 
Oklahoma. The line of the RI in Lone 
Wolf is embargoed due to track 
conditions. In order to provide shippers 
with essential railroad service at Lone 
Wolf, the ATSF has consented to 
operate over tracks of the RI in Lone 
Wolf. The RI Trustee has consented to 
the use of these tracks by the ATSF. 
EFFECTIVE: 12:01 a.m., December 29. 

1979, and continuing in effect until 11:59 
p.m., March 2,1980. 


for further information contact: 

J. Kenneth Carter (202) 275-784*. 

Decided: December 27.1979. 

The line of the Chicago. Rock Island 
and Pacific Railroad Company (RI) 
serving Lone Wolf, Oklahoma, is 
embargoed due to track conditions, 
depriving shippers at Lone Wolf of 
essential railroad service by RI. The 
Atchison, Topeka and Santa Fe Railway 
Company (ATSF) serves Lone Wolf, 
Oklahoma, and has consented to 
operate over the tracks of the RI in Lone 
Wolf to serve these industries. The 
Trustee of the RI has consented to the 
use of these tracks by the ATSF. 

It is the opinion of the Commission 
that an emergency exists requiring the 
operation of ATSF trains over these 
tracks of the RI in the interest of the 
public; that notice and public procedure 
are impracticable and contrary to the 
public interest; and that good cause 
exists for making this order effective 
upon less than thirty days' notice. 

It is ordered. 

§ 1033.1417 The Atchison, Topeka & 

Santa Fe Railway Co. authorized to operate 
over tracks of Chicago, Rock Island & 
Pacific Railroad Co. at Lone Wolf, Okla. 

(a) The Atchison, Topeka and Santa 
Fe Railway Company (ATSF) is 
authorized to operate over tracks of the 
Chicago, Rock Island and Pacific 
Company (RI) at Lone Wolf, Oklahoma, 
for the purpose of serving industries 
locate adjacent to such tracks. 

(b) Application. The provisions of thi 9 
order shall apply to intrastate, interstate 
and foreign traffic. 

(c) Rates applicable. Inasmuch as this 
operation by the ATSF over tracks of 
the RI is deemed to be due to carrier's 
disability, the rates applicable to traffic 
moved by the ATSF over the tracks of 
the RI shall be the rates which were 
applicable on the shipments at the time 
of shipment as originally routed. 

(d) Effective date. This order shall 
become effective at 12:01 a.m. December 
29,1979. 

(e) Expiration date. The provisions of 
this order shall expire at 11:59 p.m., 
March 2,1980, unless otherwise 
modified, amended or vacated by order 
of this Commission. 

(49 U.S.C. (10304-10305 and 11121-11126).) 

This order shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
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and by filing a copy with the Director, 
Office of the Federal Register. 

By the Commission, Railroad Service 
Board, members Joel E. Burns, Robert S. 
Turkington and John R. Michael, Joel E. Bum9 
not participating. 

Agatha L. Mergenovich. 

Secretary: 

|FR Doc. 80-617 Filed 1-6-60; 8 45 am| 

SILLING CODE 7035-01-M 


department of commerce 

International Trade Administration 

15 CFR Parts 376, 386, and 399 

Restriction on the Export of 
Agricultural Commodities and 
Products to the U.S.S.R. 

agency: Office of Export 
Administration, International Trade 
Administration, U.S. Department of 
Commerce. 
action: Interim rule. 

summary: This issuance implements the 
President’s determination to restrict 
exports of agricultural commodities and 
products to the U.S.S.R., in the interests 
of U.S. national security and foreign 
policy. The regulations prohibit the 
export and reexport from foreign 
countries of U.S. origin agricultural 
commodities to the U.S.S.R., with the 
exception of wheat and com, exports of 
which will be permitted up to an 
aggregate of 8 million metric tons during 
the period October 1,1979-September 
30, 1980, which is the fourth year of the 
U.S.-U.S.S.R. grain agreement. 
dates: These rules are effective 11:59 
p.m., EST, January 7,1980. Comments 
must be received by the Department by 
March 7,1980. 

address: Written comments (six copies 
when possible) should be sent to: 
Richard J. Isadore, Acting Director, 
Operations Division, Office of Export 
Administration, U.S. Department of 
Commerce, Room 1617M, Washington, 
D.C. 20230. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Converse Hettinger, Director, Short 
Supply Division, Office of Export 
Administration, Department of 
Commerce, Washington, D.C. 20230 
(Telephone: (202) 377-3984.) 
SUPPLEMENTARY INFORMATION: 

Presidential Memorandum 

On January 7,1980 the President 
issued the following directive to the 
Secretary of Commerce: 

I hereby direct that you, in consultation 
with the Secretary or Agriculture and other 

i 


appropriate officials, take immediate action 
under the Export Administration Act to 
terminate shipments of agricultural 
commodities and products, including wheat 
and com, to the Soviet Union. Export licenses 
should be granted, however, to the extent 
necessary to permit shipments to continue up 
to the 8,000,000 metric tons of wheat and com 
per year covered by Article I of the 1975 
Agreement between the United States and 
the Soviet Union on the Supply of Grain. I am 
taking this action in the national security and 
foreign policy interests of the United States. I 
have determined in accordance with the 
Export Administration Act that the absence 
of controls would be detrimental to those 
interests and that alternative courses of 
action would not comparably advance them. 

This issuance reflects the directives 
contained in the President’s 
memorandum. 

Regulatory Changes—Agriculture 
Commodities 

Effective 11:59 PM EST January 7, 

1980, the Department of Commerce is 
suspending the policy of permitting the 
use of General Licenses for the export 
from the United States of agricultural 
commodities and products (herein 
referred to as “agricultural 
commodities”) to the U.S.S.R. and is 
requiring the issuance of validated 
licenses before such shipments may be 
made. In addition, as of the effective 
date and time, the reexport of U.S.-origin 
agricultural commodities from other 
countries to the U.S.S.R. is prohibited 
without prior written authorization from 
the Office of Export Administration. The 
commodities made subject to validated 
licensing or reexport authorization by 
this issuance are listed in a new 
Supplement to Part 376 of the Export 
Administration Regulations. Exports of 
wheat and com to the U.S.S.R. are made 
subject to an aggregate limitation of 8 
million metric tons for the two 
commodities combined during the 
period October 1,1979-September 30, 
1980. No distinction is made between 
the treatment of wheat and corn. 

Exports and reexports of other 
agricultural commodities to the U.S.S.R. 
are prohibited. While a procedure is 
established for the consideration of 
applications to export or reexport to the 
U.S.S.R. other commodities made 
subject to validated licensing by this 
issuance such licenses and reexport 
authorizations will not be approved 
except where (1) it is established to the 
satisfaction of the Office of Export 
Administration, in consultation with the 
Department of Agriculture, that the 
commodities are not agricultural 
commodities and were erroneously 
classified as such in this issuance, (2) as 
of 11:59 PM EST January 7,1980, loading 
of the agricultural commodities aboard 


an oceangoing exporting carrier had 
actually commenced or. (3) a9 of 11:59 
PM EST January 7,1980, the agricultural 
commodities were actually enroute to a 
port of export aboard a rail car or truck 
which would be the exporting carrier. 
Applications to export wheat and corn 
from the United States or to reexport 
U.S.-origin wheat and com from another 
country to the U.S.S.R. during the period 
October 1,1979-September 30,1980 
must be submitted so as to reach the 
Short Supply Division, Office of Export 
Administration no later than 5:00 PM 
EST January 14.1980. Such applications 
may be hand carried to Room 1617A. 
Main Commerce Building, 14th and E 
Streets, NW., Washington, D.C. during 
normal business hours, or mailed to the 
Office of Export Administration, 
Attention: Short Supply Division. Post 
Office Box 7138, Ben Franklin Station, 
Washington, D.C. 20044. Applications to 
export other commodities made subject 
to validated licensing under these 
regulations may be sumitted at any time. 

Saving Clause 

Shipments of commodities for which 
the use of a General License is 
suspended by the regulations announced 
herein may continue to be made under 
the suspended General License 
authority provided either (1) their 
loading aboard an oceangoing exporting 
carrier had actually commenced prior to 
11:59 PM EST January 7,1980, or (2) as 
of 11:59 PM EST January 7,1980, they 
were actually enroute to a port of export 
aboard a rail car or truck which would 
itself serve as the exporting carrier And 
provided further. That such shipments 
actually depart the United States or the 
foreign country from which they are 
being reexported within 48 hours 
thereafter. All such shipments for export 
which have not actually departed the 
United States as of 11:59 PM EST 
January 9,1980 will require a validated 
license. 

Rulemaking Requirements 

Section 13(a) of the Export 
Administration Act of 1979 (Pub. L. 96- 
72, to be codified at 50 U.S.C. App. 2401 
et seq.) (the “Act”) exempts regulations 
promulgated under the Act from the 
public participation in rulemaking 
procedures of the Administrative 
Procedure Act. Because they relate to a 
foreign affairs function of the United 
States, it has also been determined that 
these regulations are not subject to 
Department of Commerce 
Administrative Order 218-7 (44 FR 2082 
et seq., January 9,1979) and the Industry 
and Trade Administration 
Administrative Instruction 1-6 (44 FR 
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2093 et seq., January 9,1979) which 
implement Executive Order 12044 (43 FR 
12661 et seq., March 23,1978), 
“Improving Government Regulations.” 

However, because of the importance 
of the issues raised by these regulations 
and the intent of Congress set forth in 
section 13(a) of the Act, these 
regulations are issued in interim form 
and comments will be considered in 
developing the final regulations. 
Accordingly, interested persons who 
desire to comment are encouraged to do 
so at the earliest possible time to permit 
the fullest consideration of their views. 
The period for submission of comments 
will close on March 7,1980. No 
comments received after the close of the 
comment period will be accepted or 
considered by the Department in the 
development of the final regulations. 
Business data which any party desires 
to submit in confidence shall be 
submitted on separate sheets bearing at 
the top of each sheet the clear legend 
“Confidential Business Information.” By 
submitting data identified as 
“Confidential Business Information,” the 
petitioner or other party represents that 
the information is exempted from public 
disclosure, either by the Freedom of 
Information Act or by a specific 
statutory exemption. Any request for 
confidential treatment must be 
accompanied at the time of filing by a 
statement justifying nondisclosure and 
referring to the specific legal authority 
claimed. However, the Office of Export 
Administration may refuse to accept as 
“confidential” any information which 
clearly is not intended to be protected 
under the law. Any information which 
the Office of Export Administration 
refuses to accept as “confidential” and 
returns to the commenter may be 
submitted as nonconfidential, or may be 
withdrawn and will not be considered. 

All public comments to be considered 
in any further revision to these 
regulations, except those submitted on a 
confidential basis as described above, 
will be a matter of public record and 
will be available for public inspection 
and copying. In the interest of accuracy 
and completeness, comments in written 
form are preferred. If oral comments are 
received, they must be followed by 
written memoranda which will also be a 
matter of public record and will be 
available for public review and copying. 
Communications from agencies of the 
United States Government or foreign 
governments will not be available for 
public inspection. 

The public record concerning these 
regulations will be maintained in the 
International Trade Administration 
Freedom of Information Records 


Inspection Facility, Room 3012, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, D.C. 20230. Records in this 
facility, including written public 
comments and memoranda summarizing 
the substance of oral communications, , 
may be inspected and copied in 
accordance with regulations published 
in Part 4 of Title 15 of the Code of 
Federal Regulations. Information about 
the inspection and copying of records at 
the facility may be obtained from Mrs. 
Patricia L. Mann, the International 
Trade Administration Freedom of 
Information Officer, at the above 
address or by calling (202) 377-3031. 

Enforcement 

Exporters are advised that the 
Department, in consultation with the 
Department of Agriculture, intends to 
monitor closely exports and reexports of 
agricultural commodities to other 
countries to assure that the actions 
announced herein are not subverted 
through indirect shipment to the U.S.S.R. 
Should it appear that such indirect 
shipments are taking place, the 
Department intends to announce such 
further measures as may be necessary to 
assure the effectiveness of the actions 
announced herein. 

Exporters are placed on notice that 
any action taken by any person with 
regard to an expoort or reexport 
transaction subject to the Export 
Administration Regulations with the 
knowledge that violation has occurred, ^ 
is about to occur, or is intended to occur, 
with respect to the whole or any part of 
such transaction, is prohibited by the 
Regulations (15 CFR 387.4). Thus, a 
shipment of agricultural commodities 
made to a consignee in a country other 
than the U.S.S.R. with the knowledge 
that such shipment is intended to be 
diverted from the original destination to 
the U.S.S.R. would constitute a violation 
of the provisions of these regulations. 

Exporters are further placed on notice 
that any violations of the regulations 
announced herein will be subject to the 
civil, criminal and administrative 
penalties authorized by Section 11 of the 
Export Administration Act of 1979 and 
the provisions of Section 387 of the 
Export Administration Regulations. 

Such sanctions many include suspension 
of export privileges, fines up to 5 times 
the value of the export of $100,000, 
whichever is greater, imprisonment for 
not more than 10 years, or all three. The 
Department intends to monitor carefully 
compliance with the provisions of these 
regulations and to enforce any detected 
violations vigorously. 


Accordingly, the Export 
Administration Regulations are 
amended as follows: 

PART 376—SPECIAL COMMODITY 
POLICIES 

1. A new § 376.5 is established to read 
as follows: 

§ 376.5 Exports or Reexports of 
Agricultural Commodities to the U.S.S.R. 

(a) Scope . This subsection sets forth 
the policies and procedures applicable 
to exports and reexports to the U.S.S.R. 
of U.S.-origin agricultural commodities 
and products (hereinafter referred to as 
“agricultural commodities”) to the 
U.S.S.R. 

(b) Wheat and Com, Applications for 
a validated license to export wheat or 
com or requests for authorization to 
reexport U.S.-origin wheat or com to the 
U.S.S.R. will be considered by the Office 
of Export Administration up to an 
aggregate quantity of 8 million metric 
tons for both commodities combined 
during the period October 1,1979- 
September 30,1980: Provided, Such 
applications are accompanied by the 
appropriate documentation and 
submitted as specified below. Exporters 
will have until 5:00 PM EST January 14. 
1980 to submit applications and 
affidavits, as described below, setting 
forth their contract positions and 
quantities already or in process of being 
shipped as of 11:59 PM EST January 7, 
1980. Such quantities will first be 
aggregated and deducted from the 
overall 8 million metric ton total and the 
unshipped balance of the 8 million 
metric tons will then be allocated to 
individual exporters on the basis of their 
proportionate share of the aggregate 
quantity they had under contract for 
shipment during the period October 1, 
1979 through September 30,1980, less 
the total quantity already shipped 
against such contracts. 

(c) Other Agricultural Commodities, 
No export licenses or reexport 
authorizations will be issued for a 
commodity listed in Supplement No. 1 to 
Part 376 except when (1) it is established 
to the satisfaction of the Office of 
Export Administration, in consultation 
with the Department of Agriculture, that 
the commodity is not an agricultural 
commodity and was erroneously 
included in the list of agricultural 
commodities contained in Supplement 
No. 1 to Part 376; or (2) it is established 
to the satisfaction of the Office of 
Export Administration that, as of 11:59 
PM EST January 7,1980, loading of the 
agricultural commodity aboard an 
oceangoing exporting carrier had 
actually commenced, or the agricultural 
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commodity was enroute to a port of 
export via a truck or rail car which 
would be the exporting carrier. 
Applications which fall into either of 
these two categories will be considered 
for issuance by the Office of Export 
Administration if accompanied by the 
documentation required below. 

(d) Submission of Applications — (1) 
Wheat and Com. An application for a 
license to export or to reexport wheat or 
com to the U.S.S.R. during the period 
October 1,1979-September 30,1980 
must be submitted so as to actually 
reach the Short Supply Division, Office 
of Export Administration, no later than 
5:00 PM EST January 14,1980. No 
application received subsequent to this 
time and date will be considered. 

(2) Other Agricultural Commodities. 
An application to export or to reexport 
to the U.S.S.R. a commodity listed in 
Supplement No. 1 Part 376 on the 
grounds that it is not an agricultural 
commodity or on the grounds that as of 
11:59 PM EST January 7,1980, its loading 
aboard an oceangoing exporting carrier 
had either actually commenced or that it 
was enroute to a port of export on a 
truck or rail car which would be the 
exporting carrier may be submitted at 
any time. 

(3) Method of Submission. 

Applications filed under this section 
may be hand carried to Room 1617A, 
Main Commerce Building, 14th and E 
Streets, N.W., Washington, D.C. during 
normal business hours or mailed to the 
Office of Export Administration, 
Attention: Short Supply Division, Post 
Office Box 7138, Ben Franklin Station, 
Washington, D.C. 20044. 

(e) Documentation. An application for 
a validated license to export an 
agricultural commodity from the United 
States to the U.S.S.R. must be submitted 
on Form 1TA-622P, Application for 
Export License, and be accompanied by 
the documentation listed below. An 
application for an authorization to 
reexport to the U.S.S.R. a U.S.-origin 
agricultural commodity previously 
exported from the United States must be 
submitted on Form ITA-699P, Request to 
Dispose of Commodities or Technical 
Data Previously Exported, and be 
accompanied by the documentation 
listed below. 

(1) Wheat and Corn, (i) A certified 
copy or a photocopy of the export sales 
contract calling for shipment during the 
period October 1,1979-September 30, 
1980, and 

(ii) An affidavit signed by an 
authorized representative of the 
exporter stating (A) the aggregate 
quantity of U.S.-origin wheat and com 
which, prior to January 4,1980, the 


exporter had contracted to export or 
reexport to the U.S.S.R. during the 
period October 1,1979-September 30, 
1980, and had reported to the 
Department of Agriculture under that 
Department’s export sales reporting 
program, (B) the aggregate quantity of 
all shipments made against those 
contracts prior to 11:59 PM EST, January 
7,1980 and (C) the aggregate quantity of 
wheat and com whose loading aboard 
an oceangoing exporting carrier had 
actually commenced or which was 
enroute to a port of export on an 
exporting truck or rail car as of 11:59 PM 
January 7,1980. 

(2) All Other Agricultural 
Commodities Listed in Supplement No. 1 
to Part 376. 

(i) A certified copy or a photocopy of 
the export sales contract calling for 
shipment during the period October 1, 
1979-September 30,1980, and 

(ii) An affidavit signed by an 
authorized representative of the 
exporter stating with particularity the 
precise location(s) and quantity(ies), of 
the commodities covered by the 
application for an export license or 
reexport authorization, and their stage 
of export loading or of export movement 
as of 11:59 PM EST January 7,1980. 

(f) Validity period. All licenses and 
reexport authorizations for wheat or 
com issued under this section will 
expire April 30,1980. Any other licenses 
which may be issued hereunder will 
expire as stated thereon. 

(g) Shipping Tolerance. A shipping 
tolerance of 5 percent is allowed over 
the unshipped balance remaining on a 
validated export license or reexport 
authorization for the shipment of an 
agricultural commodity to the U.S.S.R. 
under the provisions of this section. (See 
also § 386.7 for a fuller discussion of 
shipping tolerance, including examples.) 

(h) Confidentiality. Any 
documentation required and submitted 
under this section will be treated as 
confidential information under section 
12(c) of the Export Administration Act 
of 1979. 

(i) Enforcement. All persons are 
placed on notice that any violations of 
the provisions of this subsection or any 
other provisions of the Export 
Administration Regulations will be 
subject to the civil, criminal and 
administrative penalties authorized by 
section 11 of the Export Administration 
Act of 1979 and section 387 of the Export 
Administration Regulations. Such 
sanctions may include suspension of 
export privileges, fines up to five times 
the value of the exports involved or 
$100,000, whichever is greater, 


imprisonment for not more than ten 
years, or all three. All persons subject to 
the provisions of this section are further 
advised that the Office of Export 
Administration intends to monitor 
closely compliance with the provisions 
of this section. 

2. A new Supplement No. 1 to Part 376 
is established to read as follows: 

Supplement No. 1 to Part 376 Agricultural 
Commodities and Products 1 subject to 

VALIDATED LICENSING 2 TO THE U.S.S.R. 


Schedule 0 Commodity description 

No. 


100.0220- Schedule 1. Animat and Vegetable 

193.2500. Products 

Part 1. Live animals 
Part 2. Meats 

A. Bird meat 

B. Meats other than bird meat 
Part 3. Fish and shellfish 

A. Fish, fresh, chilled, or frozen 

B. Fish, dried, salted, picfcled, 

smoked, or kippered 

C. Fish In airtight containers 

D. Other fish producla 

E. Shellfish 

Part 4. Dairy products, birds* eggs 

A. Milk and cream 

8. Butter and margarine 

C. Cheeses 

D. Other milk products 

E. Poultry and other birds’ eggs 
Part 5. Hides, skins, and leather, 

furskina 

A Hides, skins, and leather 

B. Furskina 

Part 6 Live plants, seeds 
A Live plants 
8. Seeds 

Part 7. Cereal grains, milled grain 
products, and malts and 
starches 

A. Grains 

B. Milled grain products 

C. Malts and starches 
Part 8 Vegetables 

A. Vegetables, fresh, chilled, or 

frozen 

B. Vegetables, dried, desiccated, 

or dehydrated 

C. Vegetables, packed in salt, in 

brine, pickled or otherwise 
prepared or preserved 

D. Mushrooms and truffles 
Part 9. Edible nuts and fruits 

A. Edible nuts 

B. Edible fruits 

C. Fruit flours, peels, pastes. 

pulps, jellies, jams, 
marmalades, and butters 

D. Glace nuts, fruits and other 

vegetable substances 
Part 10. Sugar; cocoa; confectionery 

A. Sugars, syrups, and molasses 

B. Cocoa . 

C. Confectionery 

Part 11. Coflee, tea, mate, and spices 

A. Coffee and coffee substitutes. 

tea. mate 

B. Spices and spree seeds 
Part 12. Beverages 

A. Fruit juices 

B Non-alcoholic beverages 

C. Fermented alcoholic 

beverages 

D. Spirits, spintous beverages 

and beverages and 
beverage pieparations 
Part 13. Tobacco and tobacco 
products 

Part 14. Animal and vegetable oils, 
fats, and greases 
A Otl-beanng vegetable 
materials 

B. Vegetable oils, crude or 

refined 
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Supplement No. 1 to Part 376 Agricultural 
Commodities and Products ‘ subject to 
validated licensiho * to the u.s.s.R.—Continued 


Schedule B 
No. 


Commodity description 


C. Animal oils, fats, and greases, 

crude or refined 

D. Hardened oils, fats and 

greases; mixtures 

Part 15. Other animal and vegetable 
products 

A. Edible preparations 

B. Animal feeds 

C. Feathers, downs, bristles and 

hair 

D. Shellac and other lacs; 

natural gums, gum resins, 
resins, and balsams; 
turpentine and rosin 

E. Miscellaneous animal 

products 

F. Miscellaneous vegetable 

products 

Schedule 2. Wood and Paper; Printed 
Matter 

Parti. Wood and Wood Products 
A Rough and Primary Wood 
Products 


200.3502- 

200.3536. 


3001030... Schedule 3. Textile Fibers and Textile 

Products 

Part 1. Textile Fibers and wastes; 
yams and threads 

A. Cotton 

B. Vegetable fibers, except 

cotton 

C. Wool and related animal hair 

D. Silk 


1 Commodity description, not Schedule B Number, deter¬ 
mines the commodity subject to validate licensing. 

Applications to export and reexport the above to the 
U.S.S.R. will be considered m accordance with Part 376.5. 


PART 386—EXPORT CLEARANCE 

3. Section 386.7(a) is revised to read as 
follows: 

§ 386.7 Shipping tolerance. 

(a) Increase in quantity. A shipping 
tolerance of 10 percent is allowed over 
the unshipped balance of a commodity 
on a validated export license when the 


quantity specified for that commodity is 
in terms of weight or measure, e.g. t 
pound, barrel, foot, etc., except when (1) 
specifically limited by a note on the face 
of a validated export license (2) a 
smaller tolerance has been established 
for commodities under short supply 
control, i.e., as listed in a Supplement to 
Part 377. or (3) the license covers an 
agricultural commodity as listed in 
Supplement No. 1 to Part 376 which is 
destined to the U.S.S.R. 


PART 399—COMMODITY CONTROL 
LIST 

4. The Commodity Control List 
incorporated by reference at § 399.1 is 
amended by including a new entry to 
read as follows: 


Export control commodity number and commodity description 

w 

Unit 

Processing code Validated license required 

GLV dollar value limits 

T V O 

4994F Agricultural commmodrties. Including animal and vegetable 
products, rough and primary wood products, textile fibers and 
wasles. yarns and threads as listed in Supplement No. 1 to Part 

376 

n 

SS. SZ and the U.S.S.R. .. 

• 

0 0 0 

# 


1 Report unit of qoonfity for eoch commodity 01 ipecified in Statiitica! Claudication of Domestic ond Foreign Commodifies Exported from the United State*, Schedule 8 . 

drafting information: The principal authors of these rules are Converse Hettinger, Director, Short Supply Division, Office of 
Export Administration, and Roman W. Sloniewsky, Deputy Assistant General Counsel for Domestic'Commerce. 

(Secs. 5, 6, Pub. L. 96-72, to be codified at 50 U.S.C. App. 2401 et seq Presidential Memorandum dated January 7, 1980; Department 
Organization Order 10-3, dated January 3,1980.) 

Dated: January 7,1980. # 

Donald A. Furtado, t 

Acting Under Secretary for International Trade . 

|FR Doc. 80-647 Filed 1-6-80: 9:05 am] 

BC .UNG CODE 3510-25-M O 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 979 

Melons Grown in South Texas; 
Proposed Handling Regulation 

AGENCY: Agricultural Marketing Service, 
USDA. 

action: Proposed rule. 

summary: This proposed regulation 
would require fresh market shipments of 
melons grown in designated counties in 
South Texas to be inspected and meet 
minimum grade, quality and container 
requirements. It would promote orderly 
marketing of such melons and keep less 
desirable qualities from being shipped to 
consumers. 

date: Comments due March 10,1980. 
addresses: Comments should be sent 
to: Hearing Clerk, from 1077-S, U.S. 
Department of Agriculture, Washington, 
D.C. 20250. Two copies of all written 
comments must be submitted; the 
comments will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours. 

FOR FURTHER INFORMATION CONTACT: 

James B. Wendland (202) 447-3823. 
SUPPLEMENTARY INFORMATION: 

Marketing Agreement No. 156 and Order 
No. 979 (44 FR 22038) regulate the 
handling of melons grown in designated 
counties of South Texas. It is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674). The South Texas Melon 
Committee, established under the order, 
is responsible for its local 
administration. 

This proposed regulation is based 
upon unanimous recommendations 
made by the committee at its public 
meeting at McAllen, Texas, on 
December 12,1979. The 
recommendations of the committee 
reflect its appraisal of the expected 
volume and composition of the 1980 
spring crop of South Texas jnelons and 


of the marketing prospects for the 
shipping season. 

The proposed regulation would 
benefit consumers and producers by 
standardizing and improving the quality 
of melons shipped from the production 
area. The proposed grade requirements 
would prevent melons of poor quality 
from being shipped to fresh market 
outlets. Not more than 50 percent of the 
melons in any lot could fail the 
requirements for U.S. Commercial grade. 
A tolerance of 20 percent would be 
allowed for serious damage of which not 
more than 10 would be for melons 
affected by soft decay. Black surface 
discloration would not be considered a 
defect. Individual cartons would be 
required to contain at least 25 percent 
U.S. Commercial quality melons. 

The proposed container requirements 
would prevent the shipment of bulk 
loads of packing house culls which 
adversely affect the reputation and 
returns of packed South Texas melons. 
However, the containers required would 
be those customarily packed for the 
retail trade. 

Exceptions would be provided to 
certain of these handling requirements 
to recognize special situations in which 
such requirements would be 
inappropriate or unreasonable. Up to 
120 pounds of melons could be handled, 
other than for resale, per person per day 
without regard to requirements of this 
section in order to avoid placing an 
unreasonable burden on persons 
handling noncommercial quantities of 
melons. 

The requirements with respect to 
special purpose shipments would allow 
the shipment of melons for charity, 
relief, canning and freezing. Shipments 
of melons for canning or freezing would 
be exempt under the legislative 
authority for this part. Shipments for 
charity or relief would be exempt since 
no useful purpose would be served by 
regulating such shipments. 

This proposal has been reviewed 
under USDA criteria for implementing 
Executive Order 12044. A determination 
has been made that this action should 
not be classified "significant.” A draft 
impact analysis is available from James 
B. Wendland (202) 447-3823. 

§979.301 [Deleted] 

It is proposed that § 979.301 (44 FR 
28778, May 17,1979) be deleted and a 
new § 979.302 be added as follows: 


1979.302 Handling regulation. 

From May 1 through August 31,1980, 
no person shall handle cantaloup or 
honey dew melons unless they meet the 
requirements of paragraphs (a) through 
(c), (d) or (e) and (f) of this section. 

(a) Grade requirements. Not more 
than 50 percent of the melons in any lot 
may fail to meet the requirements of 
U.S. Commercial grade except no more 
than 20 percent shall be allowed for 
serious damage, and including in this 
latter amount not more than 10 percent 
for melons affected by soft decay. Black 
surface discoloration shall not be 
considered as a grade defect with 
respect to such grade. Individual cartons 
shall contain not less than 25 percent 
U.S. Commercial or better quality. 

(b) Container requirements. (1) Except 
as provided in paragraphs (b)(4). (d) or 
(e) and (f) all cantaloups shall be packed 
in fiberboard cartons with inside 
dimensions of not more than 1 7% nor 
less than 16% inches in length, not more 
than 13 nor less than 12% inches in 
width, and not more than 10% nor less 
than 9% inches in depth. All honey dew 
melons shall be packed in fiberboard 
cartons with inside dimensions of 17 
inches long by 15 *A inches wide and not 
more than 7% inches nor less than 6% 
inches deep. A tolerance of % inch for 
each dimension shall be permitted. 

(2) Each container shall be marked to 
indicate the count; the name, address, 
and zip code of the shipper; the name of 
the product; and the words "Produce of 
U.S.A.” or "Product of U.S.A." 

(3) If the container in which the 
melons are packed is not cldan and 
bright in appearance without marks, 
stains, or other evidence of previous use, 
the container shall be conspicuously 
marked with the words "USED BOX" in 
letters not less than three-fourths (%) 
inch high. 

(4) These container requirements shall 
not be applicable to melons sold to 
Federal agencies. 

(c) Inspection . (1) No handler may 
handle any melons regulated hereunder 
except pursuant to paragraphs (d) or (e) 
and (f) of this section unless an 
inspection certificate has been issued 
covering them and the certificate is 
valid at the time of shipment. 

(2) No handler may transport by motor 
vehicle or cause such transportation of 
any shipment of melons for which an 
inspection certificate is required unless 
each such shipment is accompanied by a 
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copy of the inspection certificate 
applicable thereto or by documentary 
evidence on forms furnished by the 
committee identifying truck lots to 
which a valid inspection certificate is 
applicable. A copy of such inspection 
certificate or committee document shall 
be surrendered upon request to 
authorities designated by the committee. 

(3) For purposes of operation under 
this part each inspection certificate or 
committee form required as evidence of 
inspection is hereby determined to be 
valid for a period not to exceed 72 hours 
following completion of inspection as 
shown on the certificate. 

(4) Designated inspection stations will 
be located at the Texas Federal 
Inspection Service Office. 1301 W. 
Expressway, Alamo (Phone (512) 787- 
4091 or 6881) and the Matt Dietz Packing 
Co.. 4700 N. Santa Maria, Laredo (Phone 
(512) 723-9178 or 9170), to be available 
for handlers who do not have permanent 
packing facilities recognized by the 
committee. 

(5) Handlers shall pay assessments on 
all assessable melons according to the 
provisions of § 979.42, at the rate of lVfet 
per carton. 

(d) Minimun quantity exemption. Not 
withstanding any other provision of this 
section, melons may be handled without 
regard to the provisions of 55 979.42, 
979.52, 979.60. and 979.80 and the 
regulations issued thereunder, if the 
shipment does not exceed 120 pounds 
net weight of melons to any one person 
during any one day, except that the 
exempted quantity shall not be included 
as a part of any shipment exceeding 120 
pounds and further that such melons are 
not for resale. 

(e) Special purpose shipments. (1) The 
requirements of paragraphs (a) through 
(c) of this section shall not apply to 
shipments for charity, relief, canning 
and freezing if a handler presents a 
Certificate of Privilege for such melons 
prior to handling them in accordance 
with 5 979.155. 

(2) Melons failing to meet the 
requirements of paragraphs (a) through 
(c) of this section and not exempt under 
paragraphs (d) or (e), and all melons 
discarded from the grading table shall 
either be mechanically spiked or 
mutilated or handled for special purpose 
outlets in accordance with 5 979.152. 

(f) Safeguards. Each handler making 
shipments of melons for relief, charity, 
canning or freezing under paragraph (e) 
of this section shall: 

(1) Notify the committee of the intent 
to ship melons under paragraph (e) of 
this section by applying on forms 
furnished by the committee for a 
Certificate of Privilege applicable to 
such special purpose shipments. 


(2) Obtain an approved Certificate of 
Privilege. 

(3) Prepare on forms furnished by the 
committee a special purpose shipment 
report for each individual shipment. 

(4) Forward copies of the special 
purpose shipment report to the 
committee office and to the receiver 
with instructions to the receiver to sign 
and return a copy to the committee’s 
office. Failure of the handler or receiver 
to report such shipments by promptly 
signing and returning the applicable 
special purpose shipment report to the 
committee office shall be cause for 
suspension of such handler's Certificate 
of Privilege applicable to such 
shipments. 

(g) Definitions . “U.S. melon 
standards” mean the United States 
Standards for Grades of Cantaloups (7 
CFR 2851.475-2851.494c). or the United 
States Standards for Grades of Honey 
Dew and Honey Ball Type Melons (7 
CFR 2851.3740-2851.3749). whichever is 
applicable, or variations thereof 
specified in this section. The term “U.S. 
Commercial” shall have the same 
meaning as set forth in these standards. 

All other terms used in this section 
shall have the same meaning as when 
used in Marketing Agreement No. 156 
and this part 

Dated: January 3.1980. 

D. S. Kuryloski, 

Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 

(FR Doc. 80-63® Filed 1-6-80. MS am) 

BILLING CODE 9416-02-61 


7 CFR Part 985 
[Docket No. FftV AO-79-11 

Spearmint Oil Produced in the Far 
West; Recommended Decision and 
Opportunity To File Written 
Exceptions to Proposed Marketing 
Agreement and Order 

agency: Agricultural Marketing Service, 
USDA. 

action: Proposed rule. ' 

summary: This notice invites written 
comments on the proposed marketing 
agreement and order regulating the 
handling of spearmint oil produced in 
the Far West which includes the States 
of Washington, Idaho, Oregon, and 
portions of California, Nevada, 

Montana, and Utah. 

The purposed order would establish a 
committee of producers for local 
administration. It would provide for 
establishment of producer allotment 
bases and annual allotments to regulate 
the handling of spearmint oil. The 
program also would authorize the 


committee to engage in production and 
marketing research. The benefits 
derived from this program would be a 
more stable market situation for 
producers of spearmint oil than 
currently exists. 

date: Written exceptions to this 
recommended decision must be filed by 
January 25,1980. 

ADDRESSES: Interested persons may file 
written exceptions to this decision with 
the Hearing Clerk, United States 
Department of Agriculture, Room 1077, 
South Building, Washington, D.C. 20250. 
Three copies of all written exceptions 
shall be submitted, and they will be 
made available for public inspection at 
the office of the Hearing Clerk during 
regular business hours (7 CFR 1.27(b)). 
FOR FURTHER INFORMATION CONTACT: 
William J. Higgins. Chief. Specialty 
Crops Branch. Fruit and Vegetable 
Division. Agricultural Marketing 
Service, United States Department of 
Agricultural, Washington. D.C. 20250, 
(202) 447-5023. 

SUPPLEMENTARY INFORMATION: Prior 
documents in the proceeding: Notice of 
Hearing—Issued September 16,1979, 
and published September 25,1979 (44 FR 
55184). 

Preliminary statement Notice is 
hereby given of the filing with the 
Hearing Clerk of this recommended 
decision with respect to a proposed 
marketing agreement and order 
regulating the handling of spearmint oil 
produced in the States of Washington, 
Idaho, and Oregon, and designated 
portions of California, Nevada, 

Montana, and Utah. 

This notice is issued pursuant to the 
applicable rules of practice and 
procedure governing proceedings to 
formulate marketing agreements and 
marketing orders (7 CFR Part 900). Any 
order that may result from this 
proceeding would be effective pursuant 
to the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.) herein 
referred to a9 the “act”. 

The proposed marketing agreement 
and order were formulated on the record 
of public hearing held at Pasco, 
Washington, October 18,17,18,1979. 
Notice of the hearing was published in 
the September 25.1979, issue of the 
Federal Register (44 FR 55184). The 
notice contained a proposed order 
submitted by the Northwest Spearmint 
Marketing Order Committee on behalf of 
spearmint oil producers in the proposed 
production area. 

Provisions in any marketing 
agreement entered into by handlers 
would be identical to the provisions of 
the order. 
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Material Issues: The material issues of 
record are as follows: 

1. Is the handling of spearmint oil iii 
the proposed production area in the 
current of interstate commerce, or does 
it directly burden, obstruct, or affect 
interstate commerce; 

2. Do the marketing conditions show 
the need for issuance of a marketing 
agreement and order which will tend to 
effectuate the declared policy of the act; 
and, 

3. The terms and provisions of the 
proposed marketing agreement and 
order, including: 

(a) Definitions of the commodity, the 
area, the persons to be regulated and 
those other terms set forth in the notice 
of hearing which are applicable to the 
provisions of the proposed program; 

(b) The establishment, maintenance, 
powers and duties of a Spearment Oil 
Administrative Committee, which shall 
be the administrative agency of the 
program; 

(c) The establishment of a Handler 
Statistical Special Subcommittee 
composed of spearment oil handlers; 

(d) Procedures applicable to the 
Committee; 

(e) Authority for production and 
marketing research and development 
projects and the method of financing 
them; 

(f) Authority for the Committee to 
incur expenses and for the Secretary to 
levy assessments on handlers; 

(g) Annual marketing policy 
procedures to limit the quantity of 
spearmint oil handlers may purchase 
from or handle on behalf of producers; 

(h) Authority to establish allotment 
bases for the purpose of limiting the 
quantity of spearment oil which 
handlers may purchase from or handle 
on behalf of, producers; 

(i) Provision for a periodic updating of 
all allotment bases; 

(j) Provision for entry of new 
producers and expansion of existing 
allotment bases; 

(k) Authority to issue annual 
allotments regulating quantities of 
spearmint oil handled; 

(l) Provision for reserve pooling of 
spearmint oil in excess of normal market 
requirements; 

(m) Provision for the exemption of 
spearmint oil produced prior to initiation 
of a marketing order; 

(n) Provision for transfer of producer 
allotment bases; 

(o) Establishment of reporting and 
related recordkeeping requirements; 
and, 

(p) Additional terms and conditions as 
set forth in the notice of hearing as 

§ 985.60 through 985.74. 


Findings and Conclusions: The 
following findings and conclusions on 
the material issues are based on the 
record of hearing. 

(1) Spearmint oil is produced 
commercially in two areas of the United 
States. One, the Far West, is described 
in the proposed order and includes the 
States of Washington, Idaho, and 
Oregon and that portion of California 
and Nevada lying north of the 37th 
parallel and that portion of Montana 
and Utah lying west of the 111th 
meridian. The other is the Midwest and 
includes the States of Indiana, Michigan, 
and Wisconsin. During the 5-year period 
1974-78, acreage in the United States 
harvested for spearment oil averaged 
33,300 acres and production averaged 
2,100,000 pounds. The Far West, with an 
average 21,520 acres, accounted for 
about 65 percent of the U.S. acreage. 
Production of spearment oil in the Far 
West averaged 1,711,400 pounds, about 
81 percent of the average U.S. 
production. In the Far West, spearment 
oil is produced primarily in the States of 
Washington, Idaho, and Oregon, with 
Washington accounting for about 86 
percent of all spearmint oil produced in 
the Far West during 1974-78. 

Spearmint oil is used as a flavoring in 
such products as chewing gum, 
tootpaste, mouthwash, candy, and 
medicines. The initial marketing of 
spearmint oil is from the producer who 
distills the oil from spearmint hay and 
sells the oil to a buyer. In preparing 
spearmint oil for market, the producer 
makes no distinction whether the oil 
may move in intrastate, interstate, or 
foreign commerce. After leaving the 
producer, spearmint oil typically is 
shipped to a buyer’s warehouse, which 
may be either inside or outside the 
production area. The buyer sells the oil 
to a flavor manufacturer or a user. 

Before selling the oil, the buyer may 
blend or redistill the oil to meet the 
specific needs of the user. The users of 
spearmint oil are the manufacturers of 
the end products, located throughout the 
United States and in other countries. 

While no data were presented at the 
hearing on how much spearmint oil 
produced in the Far West is shipped in 
intrastate commerce, there was 
testimony that little of the oil produced 
in Washington, Idaho, or Oregon is used 
in those States in the manufacture of 
end products. 

The primary world producers of 
spearmint oil are the United States and 
China. China uses all of its production 
domestically, whereas the United States 
supplies both domestic and foreign 
markets and is the primary world 
supplier of spearmint oil. While no 
evidence was presented at the hearing 


on how much of the Far West 
production is exported, the data 
presented indicated that the area 
accounts for the bulk of U.S. export 
volume. U.S. exports are far in excess of 
the Midwest production of spearmint oil. 
During the 1974-78 period, the United 
States exported an average of 1,009,200 
pounds of spearmint oil per year, or 48 
percent of total U.S. production. During 
this period, production of spearmint oil 
in the Midwest averaged 388,600 
pounds, or 18.5 percent of U.S. 
production. 

It is clear from the foregoing that 
domestic and foreign users of spearmint 
oil must rely on the Far West production 
to fill their needs and that spearmint oil 
produced in the Far West is shipped in 
intrastate, interstate, and foreign 
commerce. Therefore, it is concluded 
that the intrastate and interstate 
handling of spearmint oil is so 
inextricably intermingled that all such 
handling burdens, obstructs, or affects 
the handling of that oil in interstate or 
foreign commerce. This would require 
the regulation of spearmint oil moving in 
intrastate, as well as interstate and 
foreign commerce. 

(2) The need for the proposed 
regulatory program for Far West 
spearmint oil is supported by substantial 
evidence in the record of hearing. Prices 
received by growers for spearmint oil 
reached parity in only one year of the 
last ten, and in all other years were 
significantly below parity. The U.S. 
average price for 1978 (the latest year 
available) was only 47 percent of parity. 

The Far West spearmint oil industry 
has been adversely affected by 
persistent wide fluctuations in prices 
received for its commodity. The extreme 
price instability is illustrated by 
growers’ experience in Washington 
State where during the 1957-78 period 
prices for spearmint oil ranged from a 
low of $2.30 per pound in 1962 to a 
record high of $11.10 per pound in both 
1976 and 1977. The variation in price 
from year to year ranged as high as 43 
percent, and averaged 18 percent. 

Similar wide variations in prices 
received by growers Qccurred in all 
other States within the production area. 

Price variability for oil is associated 
with the wide variation in production of 
this commodity. Production of spearmint 
oil has shown an upward trend since 
1957 when output in Washington (the 
only Far West State for which 
production was estimated in 1957) 
amounted to 272,000 pounds. The area’s 
production reached an annual average 
of 1.2 million pounds in 1968-69, and an 
annual average of 1.8 million pounds in 
1978-79. Increased acreage accounted 
for nearly all of the expansion; average 
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yields showed no definite pattern during 
the 1957-79 period. 

Although the long-term production 
trend has been upward, there have been 
pronounced year to year fluctuations 
about the trend. For example, during the 
most recent 5 years (1975-79), the 
production area’s recorded output of 
spearmint oil averaged 1.5 million 
pounds, but ranged from a low of 1.1 
million in 1976 to a record of 2.4 million 
in 1978. 

With both production and prices 
swinging widely, there is a high level of 
economic uncertainty in the production 
and marketing of spearmint oil. This 
results in an additional financial burden 
for producers who typically finance 
costs with borrowed capital. Associated 
industries such as credit agencies and 
dealers in fertilizer, machinery, 
pesticides, etc., also are directly affected 
by the wide fluctuations in prices 
received by growers for spearmint oil. 

Individual growers’ motivations for 
increasing or decreasing production of 
oil during any given year are influenced 
by prices received. Growers tend to 
plant in response to previous year's 
prices, but they usually are unable to 
accurately estimate their share of an 
indefinite or unknown annual supply. 
The record clearly shows that spearmint 
oil producers, individually and 
collectively, have been unable to cope 
with the industry-wide problem of 
balancing supply with market needs. 

Acreage suitable for growing mint is 
readily available, and the land can be 
taken out of or put into production in 
one season. In the absence of a program 
such as proposed, growers in the 
production area may expect that market 
conditions will likely continue to 
alternate between those with supplies in 
excess of market requirements, resulting 
in depressed prices, and periods of 
relatively small supplies with sharply 
higher prices. 

The record confirms that need exists 
to moderate year to year supply 
fluctuations and that regulating the 
annual amount of spearmint oil which 
handlers may purchase from growers in 
accordance with individual allotments 
can stabilize and promote orderly 
marketing. 

Concern was expressed at the hearing 
by some witnesses and in briefs that the 
program as proposed would result in 
unduly high prices or reduced quality, 
either of which could be detrimental to 
the long term demand for spearmint oil. 
Although average prices to growers 
might be improved, this would be 
consistent with the declared policy of 
the act which includes the objective of 
establishing and maintaining orderly 
marketing conditions for agricultural 


commodities in interstate commerce as 
will establish as the prices to farmers, 
parity prices. At the same time, the 
interests of the industry and consumers 
would be served by maintaining an 
adequate supply of spearmint oil at 
more stable prices. Excessive price rises 
through supply management would be 
strongly discouraged by the potential for 
the use of substitute products and 
restraints imposed by the act which 
mandate a correction of prices that is 
feasible and in the public interest. 
Further, the act would preclude 
imposition of sales allotments for any 
season when expected prices would 
exceed parity. 

With regard to the matter of quality, 
there is no evidence that the program 
would have a negative impact While 
there were numerous references to 
quality at the hearing, attempts to 
precisely define quality of spearmint oil 
were non-productive, since the term 
apparently means different things to 
different people. To a producer, 

"quality" means spearmint oil produced 
from a weed-free field and thus free 
from weed oil. The latter is generally 
required by buyers and specified in 
contracts between producers and 
buyers. Experienced buyers also 
associate "quality" with personal 
judgement of odor and flavor when they 
sample the oil. Another quality factor 
involves the chemical composition of 
spearmint oil, which is mostly the 
concern of the usere. 

No testimony was presented at the 
hearing indicating that a producer can 
control the odor or chemical 
composition of spearmint oil. Also, 
nothing presented at the hearing or 
contained in the proposed order requires 
the purchase of spearmint oil failing to 
meet a particular buyer’s quality 
requirements. On the other hand, 
testimony was offered that when prices 
are relatively low they are a 
disincentive to the production of high 
quality oil. Under depressed market 
conditions, producers tend to cut 
operating costs including those for weed 
and insect control, which in turn leads 
to reduced quality. The program 
proponents contended that a fair return 
achieved by stabilization of prices 
would give producers an incentive to 
produce quality spearmint oil. 

The need for the order, hereinafter set 
forth, is determined to exist in fact. 
Further, the terms and provisions of 
such order are authorized by the act as a 
means of establishing and maintaining 
orderly marketing conditions for this 
commodity. 

(3)(a) "Secretary" should be defined to 
include the Secretary of Agriculture of 
the United States, and in recognition of 


the fact that it is physically impossible 
for him to perform personally, all of the 
functions and duties imposed upon him 
by law, any other officer or employee of 
the United States Department of 
Agriculture who is, or who may 
hereafter be, authorized to act in his 
stead. The definition should include not 
only the Secretary, but also those 
persons authorized to act for him. 

"Act" should be defined to provide a 
ready and correct legal citation for the 
statute pursuant to which the proposed 
program is to be operative. Thus, 
repetition of the citation would be 
unnecessary when the word "act" is 
used in the order. The definition 
includes the original promulgation of 
this authority and added authorities 
arising from amendments. 

"Person" should be defined the same 
as in the act to assure that the term, 
when used in the order, has the same 
meaning as in the act. The term is used 
in the definitions of "producer" and 
"handler" and makes it clear that each 
term covers an individual, partnership, 
corporation, association, or other 
business unit. 

"Spearmint oil" should be defined to 
mean the essential oil extracted by 
distillation from plants, grown in the 
production area, of the genus Mentha, 
species Cardiaca (commonly referred to 
as Scotch Spearmint), Spicata 
(commonly referred to as Native 
Spearmint), or such other species grown 
in the production area, that produce a 
spearmint flavored oil. This definition is 
necessary to identify the agricultural 
commodity to be regulated under the 
order, and to avoid confusion with other 
essential oils that may be produced in 
the production area. 

Spearmint oil should be segregated 
into classes because the order would 
regulate the oil produced from different 
species of plants. Oils extracted from 
Scotch Spearmint and Native Spearmint 
currently are recognized by producers, 
handlers, and users as the two distinct 
basic classes. Classes of spearmint oil 
are necessary because different 
poundages of the individual classes of 
oil are needed by the users and 
consumption patterns may vary. Market 
demand may shift from one class of oil 
to another class. New products using a 
particular class of oil may require that 
that class have a higher annual 
allotment percentage than a different 
class in order to supply the market. 
Therefore, the definition should include 
"Class One—oil extracted from the first 
cutting of Scotch Spearmint", and "Class 
Three—oil extracted from Native 
Spearmint". 

The definition should also include 
"Class Two—oil extracted from the 
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second cutting of Scotch Spearmint” to 
recognize the different growing 
techniques and practices between some 
of the '‘districts” within the "production 
area”. Class Two oil production is 
sporadic, and its availability therefore is 
not as consistent as Class One oil. 
Second cutting Scotch is not produced 
by Scotch Spearmint producers except 
under certain circumstances. The two 
most common circumstances are: (1) A 
producer might be planning to rotate a 
crop, or remove a Scotch Spearmint field 
because of old age or disease and there 
is enough regrowth after the first cutting 
to justify a second cutting; or (2) growing 
conditions in a field of Scotch Spearmint 
comming into its second year of 
production may be so favorable that a 
second cutting is possible without 
affecting the anticipated production 
from the first cutting the following year. 
Not every producer obtains a second 
cutting of Scotch Spearmint, and a 
second cutting of Scotch is not possible 
in every district in the production area. 

‘‘Class Four” oil is spearmint flavored 
oil extracted from mint plants other than 
Scotch or Native Spearmint. These may 
be developed by research in the future 
and may be desired by users, but would 
need to come under the regulation of the 
order so as not to disrupt the orderly 
marketing of spearmint oil. 

Additional testimony on the proposed 
classification system for spearmint oil 
was presented at the hearing. It was 
contended that if Scotch Spearmint oil is 
divided into first and second cutting, 
then Native Spearmint oil should also be 
divided into first and second cutting. In 
a brief submitted after the hearing, 
though, the person who testified on this 
point stated that no change should be 
made in the classification of Native 
Spearmint oil proposed by the 
proponents, but that second cutting 
Native Spearmint oil should be 
identified as such. Provision is 
contained elsewhere in the proposed 
order for the identification of'spearmint 
oil, and these requirements are 
discussed in Material Issue (3)(1). 

Another person testified that first and 
second cutting Scotch spearmint oil 
should be combined into one class, the 
same as proposed for Native Spearmint 
oil. This proposal pertains to the 
establishment of allotment bases for 
producers of first and second cutting 
Scotch spearmint oil, and will be 
discussed more fully in Material Issue 
(3)(h). 

Record evidence indicates that 
experiments are being conducted in the 
development of other species that 
produce spearmint flavored oil. These 
would be included in proposed Class IV. 
It is conceivable that any new species 


may be so different that separate 
classification would be necessary. The 
proposed definition of "spearmint oil” 
set forth in the notice of this proceeding 
did not authorize the addition of new 
classes or deletion of obsolete ones; for 
such an action, it would be necessary to 
amend the order. To provide appropriate 
flexibility to recognize future 
productivity or marketing changes, the 
definition should be revised to give the 
Committee, with the approval of the 
Secretary, authority to revise the classes 
as the need arises. This change would 
be made through informal rulemaking 
procedures. 

‘‘Production area” should be defined 
to describe the area covered by the 
marketing order, and should recognize 
the different districts within the 
production area. The area should 
include the States of Washington, Idaho, 
Oregon, and that portion of California 
and Nevada north of the 37th parallel 
and that portion of Montana and Utah 
west of the 111th meridian. 

The production area covered by the 
proposed order is the smallest regional 
production area which is practicable, 
but contains a large enough production 
area to provide for the success of the 
order. All areas in the Far West and 
northwestern United States known to be 
capable of producing quality spearmint 
oil are included in the production area. 

Some testimony presented at the 
hearing and briefs filed after the hearing 
contended that the two commercial 
spearmint oil producing areas in the 
United States should be included under 
the order. The weight of record evidence 
supports the proposition that the 
distance separating the two commercial 
production areas—the Midwest and the 
Far West—would hamper effective 
administration of the order. Between the 
two areas, there are marked differences 
in production costs and prices received 
by producers, apparently reflecting 
differences in demand and market 
practices. Since the Far West accounts 
for the overwhelming quantity of 
spearmint oil produced in the United 
States, the effect of the Midwestern 
production on the program would be 
minimal. Therefore, it is concluded that 
the production area, as hereinafter 
defined, is the smallest regional 
production area that is practicable 
consistent with carrying out the 
declared policy of the act. 

The production area should be 
divided into three districts for the 
purpose of providing representation on 
the administrative committee. The 
representation would assure that the 
different growing areas within the 
production area have the opportunity to 
participate in decisions of the 


administrative committee. These 
districts should be: 

District 1. The State of Washington. 

District 2. The State of Idaho and that 
portion of the States of Montana, 
Nevada, and Utah included in the 
production area. 

District 3. The State of Oregon and 
that portion of the State of Calfomia 
included in the production area. 

"Producer” should be synonymous 
with grower and should be defined to 
mean any person engaged in a 
proprietary capacity in the commercial 
production of oil or who causes it to be 
produced. The term should be defined so 
that those persons who have the right to 
vote for, or to serve as, producer 
members on the Committee may be 
distinguished from those who are 
defined as "handlers”. 

The test of a "producer” should be 
whether the person producing spearmint 
oil has a proprietary interest in the oiL 
Any individual, partnership, 
corporation, association or other 
business unit owning and farming land . 
resulting in ownership of the spearmint 
oil produced on that land should be 
classed as a "producer”. Also, any 
individual, partnership, corporation, 
association, or other business unit, 
renting and farming land resulting in 
ownership of all or a portion of the 
spearmint oil produced on that land 
should be classed as a producer. Any 
person owning but not fanning land, and 
obtaining ownership of a portion of the 
spearmint oil produced on that land as 
rental, should be classed as a producer. 
A lessor receiving cash rent should not 
be classified as a producer because the 
lessor would not have a propietary 
interest in the spearmint oil produced on 
the leased premises. The term 
"producer” should include a husband 
and wife as a partnership, or a father 
and child partnership. 

"Handler” should be defined to 
identify the person performing the 
activities which are described under the 
definition of "handle”. It should also 
include any person causing spearmint 
oil to be handled, because that person is 
handling the same as a person 
performing the activity. The handler is 
the person regulated under the order. 

The definition is tied directly to the 
definition of "handle”, since anyone 
handling spearmint oil would be 
classified as a "handler." 

The term "handle” should be defined 
to mean to prepare oil for market, 
acquire oil from a producer, use oil 
commercially of own production, or sell, 
transport, or ship oil, except as a 
common or contract carrier of oil owned 
by another, or otherwise place oil into 
the current of commerce within the 
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production area or from the area to 
points outside. If any of these activities 
are performed by a producer, the 
producer should be considered as 
handling spearmint oil. However, the 
activities of a producer normally 
considered part of a producer’s 
functions should not be regulated. 
Therefore, the term “handle" should 
exclude the preparation for market of 
salable oil by producers who are not 
dealers or users, or the sale or 
transportation of salable oil by a 
producer to a handler of record within 
the production area, or the transfer of 
excess oil (the quantity of oil that 
exceeds the producer’s annual 
allotment) by a producer to another 
producer to enable the transferee to fill 
a deficiency in the transferee’s annual 
allotment, or the delivery of a producer’s 
excess oil by the producer to the 
Committee or its designees. 

Producers delivering salable oil to 
handlers within the production area 
should be exempt from regulation as 
handlers. However, if a producer 
transported salable oil produced by that 
person to a user within the production 
area, or to anyone outside the 
production area, the producer should be 
considered a handler and be subject to 
regulation under the order. The order 
should regulate only the first handler, 
who will be obligated to see that the oil 
being purchased is within a producer’s 
annual allotment. The first handler 
should also be responsible for reporting 
the purchase and for paying the 
appropriate assessments. Once these 
obligations have been met, any 
subsequent persons handling this oil 
should be free of any further obligations 
under the order. 

“Marketing year" should be defined 
as the 12 month period from June 1 to 
the following May 31, inclusive, or such 
other period as may be established by 
the Committee with the approval of the 
Secretary. These dates correspond 
closely with the current production and 
marketing period for spearmint oil. 
However, the production and marketing 
period for spearmint oil or some other 
circumstance may change so that a 
marketing year beginning June 1 may no 
longer be appropriate. Therefore, the 
Committee, with the approval of the 
Secretary, should be authorized to 
change the dates of the marketing policy 
year. 

“Crop" should be defined as that oil 
which is produced by a producer during 
the marketing year. Oil produced by 
producer (defined as “crop") should be 
linked with the applicable marketing 
year because “crop" is used to 
determine allotment bases for producers 


and is used to identify spearmint oil as 
to the year produced. 

"Salable oil" should be defined as 
that oil which is free to be handled. It is 
that oil which is within a producer’s 
annual allotment. No other oil may be 
handled by handlers. “Reserve oil" can, 
through proper notification of the 
Committee, be reidentified as “Salable 
oil", and then be handled after that 
reclassification. Also, reserve oil in the 
pool can, after proper notification of the 
Committee, be exchanged and 
reidentified as salable oil, and then be 
handled. 

“Salable quantity" should be defined 
to mean the total quantity of each class 
of oil which handlers may purchase 
from, or handle on behalf of. all 
producers during a marketing year. 

“Annual allotment" should be defined 
to mean that portion of the salable 
quantity prorated to a producer. It 
should be that quantity of oil for a given 
marketing year that each grower would 
be able to market. From a handler’s 
standpoint, an annual allotment would 
be the total quantity of oil ail handlers 
combined can purchase from, or handle 
on behalf of, any one producer during a 
marketing year. The quantity of each 
producer’s annual allotment for a class 
of oil would be determined by 
multiplying the producer’s allotment 
base for that class of oil by the 
applicable allotment percentage. 

A definition for “part and subparf * 
should be included to provide a ready 
reference to Title 7 of the Code of 
Federal Regulations, Part 985, which is 
the codification of this proposal. The 
definition should include any 
administrative rules and regulations 
issued to carry out the order, and the 
order should be a subpart of the codified 
material. 

(b) A Spearmint Oil Administrative 
Committee should be established to 
administer the terms and conditions of 
the marketing agreement and order 
program. The Committee should be 
made up of eight members and each 
member should have an alternate. Seven 
of the members should represent 
producers and one should represent the 
public. 

For purposes of producer 
representation on the Committee, the 
production area should be divided into 
districts based on past records of 
production, the number of producers in 
each district, and recognition of the 
principal producing regions within the 
production area. The three districts were 
defined in Material Issue (3)(a) in the 
discussion of the definition of 
“production area". District 1 with 
approximately 30.000 acres of Native 
and Scotch spearmint, should be allotted 


four members; District 2, with 12,000 
acres, should be allotted two members; 
and District 3, with about 4.000 acres, 
should be alloted one member. This 
allocation should provide adequate 
representation on the basis of 
production and geographic areas 
represented. 

To ensure that producer members of 
the Committee have a direct interest in 
the production of spearmint oil, each 
producer member and each producer 
alternate member should be, at the time 
of selection and during the term of 
office, a producer, or an officer or 
employee of a producer, in the district 
for which selected. This requirement is 
desirable and appropriate since the 
program is designed to assist producers 
and provide market stability through 
orderly and intelligent control of the 
supply to meet demand. 

Alternates should have the same 
qualifications as members so that an 
alternate can replace the respective 
member at Committee meetings if the 
need arises. The alternate may attend 
all Committee meetings and should vote 
in the absence of the member. 

A member ceasing to be a producer, 
or an officer or employee of a producer, 
should be disqualified from serving on 
the Committee, and the member’s 
alternate should serve in the member’s 
stead until a new member can be 
nominated and selected. 

Record evidence supports public 
representation on the administrative 
committee. While the influence of 
consumers would be implicity present in 
the deliberations of the producer 
committee members and all meetings 
would be public, the appointment of a 
public member would offer many 
advantages. One would be the direct 
communication between industry 
members and the public member who 
would have no connection with the 
industry and whose opinions on 
regulatory standards would represent 
the general public. Another would be to 
afford the industry an opportunity to 
discuss their problems and concerns 
with someone who would view these 
problems and concerns from outside the 
spearmint industry. 

Public representatives should not be 
permitted to have either a financial 
interest or be associated with the 
commercial production, processing, 
financing, buying, packing, or marketing 
or oil except as a consumer, nor be a 
director, officer or employee of any firm 
so engaged. Such public representatives 
should be able to devote sufficient time 
and express a willingness to attend 
committee activities regularly and to 
familiarize themselves with the 
background and economics of the 
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industry. Residence in the production 
area is not deemed close association 
with the production or marketing of oil 
and would not preclude such persons 
from nomination as a public member or 
alternate. On the contrary, a public 
member from the production area could 
be expected to be more familiar with 
and knowledgeable about industry 
problems and practices. 

Since it takes time for members to 
become familiar with Committee 
operations, their terms of office should 
be two calendar years, expiring 
December 31. In order for the Committee 
to work efficiently and allow for a 
smooth transition following the selection 
of new members, the terms of office 
should be staggered. At the hearing, it 
was proposed that this be achieved 
initially with one-half of the members 
and alternates selected for one year 
terms, and one-half of the members and 
alternates selected for two year terms. 
However, if the order is made effective, 
the effective date could not occur on 
January 1,1980. Therefore, if the initial 
membership were selected for one- and 
two-year terms, it would be impossible 
to select the subsequent membership for 
terms of office of two calendar years. In 
the alternative, one-half of the terms of 
the initial membership should expire on 
December 31,1980. and one-half of the 
terms should expire on December 31, 
1981, as provided in the notice of 
hearing. The Department should 
designate which terms expire in 1981 
and 1982 prior to the time nominations 
for the initial membership are held. 

In order to allow the Committee to be 
a fluid body with new ideas and 
leadership subject to the wishes of 
producers, no member should serve 
more than two consecutive terms as 
member, and no alternate should serve 
more than two consecutive terms as 
alternate. Members and alternates 
should serve their term until a successor 
has been selected and has qualified so 
that no unnecessary vacancies on the 
Committee would occur. Because of the 
distinct difference in their respective 
roles, however, a member who has 
served two terms should be permitted to 
follow immediately as an alternate and 
be eligible to serve for two terms. Ait 
alternate, who has served two terms, 
should be permitted to follow 
immediately as a member and be 
eligible to serve for two terms. 

The industry should recommend 
qualified individuals to the Secretary so 
that selections may be made in 
accordance with the wishes of the 
producers. Therefore, the order should 
provide that nominations for producer 
members of the Committee should be 


made at nomination meetings of 
producers in each district. Since the 
Committee will not have been 
established at the time the nominations 
for the initial membership will be held, 
producer organizations in each district 
should be authorized to hold nomination 
meetings and submit initial nominations 
to the Secretary. 

The Committee should designate the 
time and place of producer nomination 
meetins, but these meetings should be 
held on or before November 1 of each 
year. At least one nominee for each 
member position, and one nominee for 
each alternate member position should 
be elected at these meetings. These 
nominations should then be certified to 
the Secretary by December 1 of each 
year so that there would be adequate 
time to review the nominees and 
appoint the Committee members and 
alternates before their terms begin 
January 1. 

In order to enable the Secretary to 
select nominees for membership on the 
Committee, each nominee should 
provide certain background information 
on the nominee's qualifications. Such 
information should include the 
producer's name or, in the case of an 
officer or employee of a producer, that 
person's name and title or position as 
well as the name of the actual producer, 
the nominee’s residence and type and 
number of acres of Native and Scotch 
Spearmint should be included. 

The order should provide that persons 
participating in the nomination meetings 
for Committee members and alternates 
should be producers of spearmint oil, or 
duly authorized employees or officers of 
spearmint oil producers. The order 
should also provide that each producer 
be entitled to cast only one vote for each 
nominee to be elected in the district in 
which the producer produced spearmint. 
Thus, each producer, whether producing 
large or small quantities of spearmint 
oil, would have an equal voice in the 
nomination of Committee members and 
alternates. Only one vote may be cast 
by each producer even if that producer 
has more than one employee or officer 
present at a meeting. No producer 
should participate in the election of 
nominees in more than one district, even 
though that person may grow spearmint 
in more than one district. That producer 
should select the district in which that 
person will participate, and notify the 
Committee of the choice. If producers 
were eligible to vote in two districts, it 
would give them double votes as 
compared to producers growing 
spearmint in only one district. 

If it is impractical to hold nomination 
meetings, the order should provide for 
nominations to be submitted to the 


Secretary based on the results of 
balloting by mail. This is necessary 
because in some districts producers may 
be scattered over a wide geographic 
area, making it difficult for them to 
attend nomination meetings. Ballots 
should contain the names of candidates 
for each position with such names 
solicited by the Committee under 
procedures developed by the Committee 
and approved by the Secretary. The 
ballots also should provide a space for 
write-in candidates, and voting 
instructions. The Committee (or the 
USDA if the Committee is not yet 
formed) should mail a ballot to every 
known producer, and the results should 
be counted by that body. The eligible 
person receiving the highest number of 
votes for member or alternate position 
should be the individual submitted to 
the Secretary as the nominee for that 
position in that district. This 
requirement should also apply to Voting 
at nomination meetings. 

The order should also provide that the 
producer members of the Committee 
should nominate the public member and 
alternate member at the first meeting 
following the selection of the producer 
membership by the Secretary for a new 
term of office. The names of these 
nominees, together with their 
qualification statements, should be 
submitted as soon as practicable 
following their nomination to the 
Secretary for selection. 

The nomination procedures in the 
order may become obsolete or 
impractical as a result of changing times 
or circumstances. To avoid the time and 
expense of amending the order to revise 
the procedures, the order should 
authorize the Committee, with the 
approval of the Secretary, to issue rules 
and regulations necessary to carry out 
the nomination procedures of the order 
or to change those procedures in the 
event they are no longer practical. 

If the nomination for initial 
membership of the Committee is not to 
be filled, or a nominee's name not be 
submitted for selection, the Secretary 
should have the authority to select a 
representative for the Committee so that 
all positions will be filled by the 
beginning of the initial term and so that 
no vacancies will occur. These 
selections should be made on the basis 
of representation as provided in the 
section pertaining to the establishment 
and membership of the Committee. 

Producer nomination meetings for the 
initial Committee members and 
alternates should be held by the USDA 
as soon as practical after the effective 
date of the order. Successors to the 
initial Committee members and 
alternates should be nominated at 
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meetings of producers conducted by the 
existing Committee, or held at the 
direction of the Committee. Because of 
its knowledge of the industry, the 
Committee should be the one most 
qualified to select the best times and 
places for holding nomination meetings. 
The Committee should be authorized to 
call other organizations or agencies, 
such as the Extension Service, the 
Washington Mint Commission, the 
USDA, or producer associations, to 
assist in conducting nomination 
meetings. A copy of the proceedings of 
all nomination meetings should be 
submitted to the Secretary so that 
selections may be properly made by the 
Secretary with as little delay as 
possible. 

The order should provide for the 
selection of the Committee membership 
by the Secretary of Agriculture from the 
nominees selected by the Committee, or 
from other eligible persons. The 
Secretary should be able to make 
selections in accordance with the 
wishes of the producers, but should also 
have the power to select someone other 
than the producers* nominees if this is 
deemed necessary or beneficial to the 
Committee. 

Persons selected by the Secretary 
should qualify by indicating their 
willingness to serve by filing a written 
acceptance. This requirement is 
necessary so that the Secretary will 
know whether or not the position has 
been filled. 

An alternate member should serve on 
the Committee in place of the respective 
member should the member be absent 
from a Committee meeting. This is the 
primary reason for alternate members. 
•Also, an alternate should be authorized 
to serve in the event the respective 
member dies, resigns, or is disqualified, 
and until such time as a successor for 
the member’s unexpired term can be 
appointed. The order should also 
provide that the alternate may serve for 
the respective member whenever the 
member requests and designates the 
alternate to serve. For example, there 
may be instances when the alternate is 
more knowledgeable than the member 
on Committee matters and the member 
prefers the alternate to participate in the 
discussion and vote on such matters. 

From time to time, there may be one 
or more vacancies on the Committee 
resulting from such things as an 
appointee failing to qualify, or from the 
death, removal, resignation, or 
disqualification of any member or 
alternate. Whenever a vacancy exists on 
the Committee, the successor should be 
nominated and selected in accordance 
with the procedures prescribed in the 
order or nominations and selections. If 


the industry does not provide the 
Secretary with the name of the 
individual to fill any vacancy within 30 
days after the vacancy ocurs, the order 
should authorize the Secretary to make 
the appointment without regard to 
nominations. This appointment should 
be made in accordance with the 
provisions for establishment and 
membership of the Committee. This 
authority should be included as a 
safeguard to insure that there will 
always, to the extent practicable, be a 
full Committee membership. 

The Committee should be given those 
specific powers which are set forth in 
Section 8c(7)(c) of the act. These powers 
are necessary to enable the Committee 
to function effectively. 

The Committee should have the power 
to: 

(1) administer the provisions of the 
order in accordance with its terms; 

(2) make such rules and regulations as 
are necessary to carry out the provisions 
of the order; 

(3) receive, investigate and report to 
the Secretary complaints of violations of 
the order; and 

(4) recommend to the Secretary 
amendments to the order. 

These powers are the same as those 
contained in the act and are common to 
all marketing agreements and orders. 

Since the Committee would have the 
responsibility of administering the 
proposed order, it should have the 
powers that are necessary to carry out 
each provision of the order. The 
Committee should be able to collect 
assessments on handlers for 
administrative expenses and, with the 
approval of the Secretary require 
various reports. With this responsibility 
the Committee should also have the 
obligation to the spearmint industry and 
the Secretary to keep adequate minutes, 
books and records to reflect program 
operations, prepare regular financial 
statements for the Secretary, for 
producers and for handlers, and have its 
books audited by a certified public 
accountant at least once each year. 

The Committee’s duties should be set 
forth in the order, and are necessary for 
the discharge of its responsibilities. 
These duties are generally similar to 
those specified for administrative 
agencies under other marketing order 
programs. While the activities 
undertaken by the Committee would 
generally be confined to those which are 
prescribed in the order and reasonably 
necessary for the Committee to carry out 
its responsibilities, these specific duties 
may not be all-inclusive and there may 
be other duties the Committee may need 
to perform. 


* The Committee should be authorized 
to select a chairman and such other 
officers as may be necessary, and to 
define the duties of such offices. Other 
officers might include secretary, 
treasurer, parliamentarian, and such 
other officers deemed helpful to the 
efficient operation of the Committee. 
Also, the Committee should be 
authorized to appoint such employees as 
it may deem necessary and to determine 
the compensation and to define the 
duties of each employee. This gives the 
Committee the opportunity to organize 
for the purpose of carrying on business. 
The Committee should be authorized to 
appoint subcommittees and consultants 
and to adopt such rules and by-laws for 
the conduct of its business as may be 
advisable. 

There may be producers, handlers, 
consultants, or other persons who are 
not members of the committee but who 
possess some knowledge or could serve 
the Committee in some unique way. The 
provisions authorizing the Committee to 
appoint subcommittees should include 
authority for the Committee to appoint 
these persons to serve on special 
subcommittees or as consultants to 
regular subcommittees, even though 
they are not members of the Committee. 
Any actions taken by any subcommittee 
should be subject to the approval of the 
Committee. 

The Committee should be required to 
maintain minutes, records of all 
transactions, and books, and to make 
these available to the Secretary for 
inspection. Minutes of all Committee 
meetings, as well as subcommittee 
meetings or special subcommittee 
meetings, should be recorded in a 
minutes book. Minutes would assist in 
answering questions and avoid 
confusion as to what transpired at a 
given meeting. In order for the record to 
be complete minutes should include 
motions and votes as well as important 
points of discussion in addition to 
resolutions. Copies of the minutes 
should be furnished to the Secretary and 
to all members and alternates following 
each meeting. Records of all 
transactions engaged in by the 
Committee should be maintained by the 
Committee and subject to examination 
by the Secretary. The term “books” 
refers principally to financial records 
which the Committee should maintain. 

The Committee’s designated duties 
should also include the preparation of 
periodic financial statements reflecting 
the financial operations of the 
Committee. Copies of such statements 
should be furnished to the Secretary and 
be available for examination by 
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producers and handlers at the 
Committee's office. 

The books and records of the 
Committee should be audited by a 
certified public accountant. Normally 
this should be accomplished once each 
year at the conclusion of the marketing 
year. Copies of the audit report should 
be submitted to the Secretary. A copy of 
the audit report with any confidential 
data deleted should be available for 
inspection by producers and handlers at 
the Committee’s office. 

The Committee should be the 
intermediary between the Secretary and 
any producer or handler so that any 
problems arising at either level may be 
dealt with in an efficient and orderly 
manner. 

One of the duties of the Committee 
will be to investigate and assemble data 
on the growing, handling, and marketing 
of spearmint oil. Such studies would 
provide information necessary in order 
for the Committee to make proper 
recommendations and to otherwise 
perform its duties. One aspect of 
gathering data would be to survey and 
investigate crop conditions and the 
causes and amounts of damage that 
might have occurred during the winter 
or during the growing and harvesting 
period. Such surveys tould be conducted 
within districts or by fieldmen employed 
by the Committee and would not 
conflict with research projects. 

In the investigation and assembling of 
data, attention should be given to the 
amount of Native and Scotch Spearmint 
oil in the hands of producers, handlers, 
and users, as well as the current needs 
and demands of users. With this 
information and an estimation of the 
quantity of oil expected to be produced 
in the current marketing year, a picture 
of the market conditions could be 
determined. 

The Committee should be required to 
furnish any available information which 
the Secretary may request. The 
Secretary must be able to determine 
whether the order is accomplishing the, 
purposes of the act, and to do so, must 
have access to all available information 
about the industry that might be 
pertinent. 

Since all meetings of the Committee 
should be open meetings and any 
interested person may attend, the 
Committee should notify all known 
producers and handlers of the meeting. 

In addition, notification could also be 
made through press releases and other 
media announcements. Meetings for the 
purpose of considering 
recommendations for regulations are 
important and producers and handlers 
should be afforded opportunity to attend 
and participate to the extent 


appropriate. Sufficient advance notice 
should be provided for all meetings to 
afford interested persons opportunity to 
prepare for them. The Secretary should 
be given the same notice of meetings as 
is provided the members. This should 
apply to subcommittee as well as 
Committee meetings. The Secretary 
should have ample notification of these 
meetings in order to exercise the 
supervisory responsibilities provided by 
law. 

The division of the production area 
into districts and the representation for 
districts provided in the order 
represents the best division and 
distribution possible under the current 
circumstances. However, there may be 
changes in the industry which would 
necessitate changes in district boundary 
lines, in the number of districts, or 
reapportioning the membership of any 
district on the Committee. The 
Committee is the logical agency to make 
recommendations on this matter. When 
the Committee gives consideration to 
these matters, it should base any such 
changes, to the extent practicable, on 
shifts in spearmint oil production within 
the districts and the production area. 
Any changes should be subject to the 
approval of the Secretary. 

The Committee should be authorized 
to establish, with the approval of the 
Secretary, such rules and regulations as 
are necessary or incidental to the 
administration of the program, which 
are consistent with its provisions, and 
which would tend to accomplish the 
purposes of the order and the act. 

(c) The Committee should be 
authorized to appoint a "Handler 
Statistical Special Subcommittee" to 
enable the Committee to obtain 
information on marketing policy 
matters. The Special Subcommittee 
should be composed of handlers and 
should gather data, facts and 
information related to market 
requirements for spearmint oil. In 
addition to estimating current market 
needs, this Special Subcommittee could 
assist in estimating future market needs. 
Because the membership of this Special 
Subcommittee would be involved in the 
handling of spearmint oil, it could keep 
the Committee fully informed on the 
most recent developments in domestic 
and foreign markets. 

(d) The order should provide that at 
an assembled meeting, all votes should 
be cast in person. Moreover, seven 
members, or alternates acting for 
members, should constitute a quorum, 
and any Committee action should 
require concurring votes from at least 
six members. Thus, any action taken by 
the Committee would have the support 
of a large portion of the industry's 


representatives, preventing one or two 
persons from blocking or impeding 
Committee actions. If both a member 
and alternate are unable to attend a 
Committee meeting, the Committee 
should be authorized to designate any 
other alternate from the same district to 
serve in the market’s place. This would 
help in getting a quorum. This provision 
could not apply to District 3 since it has 
only one member and alternate. 

The order should authorized the 
Committee to vote by telephone, 
telegraph, or other means of 
communication. Occasionally, it may be 
necessary for the Committee to act on a 
small matter which would not justify the 
expense of a regular Committee meeting. 
In this case the manager could telephone 
or telegraph each member and obtain 
the vote. This same method could also 
be used in emergency situations when 
time is of the essence and does not 
permit assembling the Committee for a 
meeting. When voting in this manner, 
each proposition should be explained 
accurately, fully, and identically to each 
member, and seven concurring votes 
and no dissenting votes should be 
required to pass any action. These votes 
should always be confirmed promptly in 
writing so that the Committee has proof 
of the voting on all Committee actions. 

The order should provide that 
Committee members and their 
respective alternates and subcommittee 
members should serve without 
compensation. However, members and 
alternates of the Committee and 
subcommittee members and consultants 
should be reimbursed for expenses 
necessarily incurred while performing 
their duties, as may be approved by the 
Committee. The cost of travel, lodging, 
and meals are expenses that these 
persons should not have to bear when 
they are away from their personal 
affairs and acting on industry matters. 
Such expenses could be incurred during 
attendance at committee or 
subcommittee meetings, or when 
performing other Committee related 
business such as field research or 
conducting educational meetings. 

The Committee should have discretion 
to request the attendance of alternate 
members at meetings, even though their 
respective members may be present, and 
may pay expenses incurred by such 
alternates. 

(e) The order should authorize the 
Committee, with the approval of the 
Secretary, to establish or provide for the 
establishment of production research, 
marketing research and development 
projects to assist, improve, or promote 
the marketing, distribution and 
consumption or efficient production of 
oil. In all cases, before projects will be 
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authorized, on-going research by 
Universities or private research facilities 
should be considered by the Committee 
in making its recommendations. 
Production research has helped in 
achieving the current high quality of 
spearmint oil. Marketing research could 
assist the industry in developing new, 
and expanding existing, foreign markets. 
It could also be used to help develop 
new products by companies using 
spearmint oil. Since the marketing order 
would cover several states, the research 
programs should not favor one state, but 
all regions within the production area 
should share the benefits of the program 
equally. The expense of such projects 
should be paid from assessment funds 
collected from handlers. 

(f) The Committee should be 
authorized to incur such expenses as the 
Secretary finds are reasonable and 
likely to be incurred by it during each 
marketing year for its maintenance and 
functioning and for such other purposes 
as the Secretary may, pursuant to the 
provisions of the order determine to be 
appropriate. Since the Committee would 
be accountable to the Secretary and 
producers of spearmint oil, it must 
administer the order in an orderly and 
efficient manner. Therefore, the 
Committee should be required to 
prepare a budget for each marketing 
year. In preparing its budget, the 
Committee should anticipate, as near as 
possible, oil reasonable expenses. 

Because the Secretary must ascertain 
that all proposed expenditures are 
within the scope of the order, the 
Committee should be required to submit 
its budget to the Secretary, and include 
an explanation of each item of expense. 
The total amount of the budget would be 
the expenses suggested to the Secretary 
for approval and would be the total 
necessary to operate the order in the 
applicable year. When the Committee 
submits its budget to the Secretary, it 
should include a recommendation on the 
rate of assessment for that year. The 
assessment rate would be based on the 
expenses and would be fixed by the 
Secretary at the same time the 
Committee’s expenses are approved. 

The order should require each person 
who first handles spearmint oil to pay to 
the Committee, upon demand, that 
handler’s pro rata share of the expenses 
authorized by the Secretary for each 
marketing year. Each handler's pro rata 
share should be the rate of assessment 
fixed by the Secretary times the number 
of pounds of salable oil handled by the 
handler as the first handler. Also, the 
order should require the payment of 
assessments for the maintenance and 
functioning of the Committee and for 


such purposes as the Secretary may, 
pursuant to the order, determine to be 
appropriate throughout the period the 
order is in effect, even though particular 
provisions of the order may be 
suspended or become inoperative. 

It is also necessary to provide 
authority for the Secretary to be able to 
increase the rate of assessment at any 
time during or after a marketing year if it 
is necessary to cover increased 
operating expenses. Notice should be 
given to all handlers and growers before 
any change in the rate of assessment. 
Any increase should apply to all salable 
oil handled during the applicable 
marketing year. 

There may be times when the 
Committee has insufficient funds at the 
beginning of a marketing year, or part of 
a marketing year, to enable it to operate. 
For example, this could occur prior to 
the collection of sufficient funds to meet 
the Committee's expenses. Therefore, 
the Committee should have authority to 
borrow funds from lending institutions 
or accept advance assessments from 
handlers. 

The Committee should have authority 
to place excess assessment funds at the 
end of a marketing year in an operating 
reserve. Funds in the operating reserve 
should be available for use by the 
Committee to pay expenses authorized 
under the order. For example, the funds 
could be used to carry the Committee 
through an inactive period at the 
beginning of a marketing year and 
before that year's assessment income 
becomes available. Funds in the reserve 
should total no more than one marketing 
year’s operational expenses, or such 
lower limits as the Committee, with the 
approval of the Secretary, may 
establish. 

Any carryover funds at the end of a 
marketing year in excess of those placed 
in the operating reserve should be 
refunded to handlers on a pro rata basi9. 
Any refund should be credited against 
the handler's operations in the following 
marketing year; however, any handler 
desiring payment of the handler’s pro 
rata share of the excess assessments in 
cash should be able to do so by 
requesting these funds from the 
Committee. Before crediting or paying a 
refund to a handler, the Committee 
should have authority to deduct from 
such refund due this handler any 
amount of money owed by the handler 
to the Committee. 

In the event of termination of this 
order, any money in the operating 
reserve or any money collected from 
assessments and remaining 
unexpended, which are not needed to 
defray necessary expenses of 
liquidation, should be distributed in 


such manner as the Secretary may 
direct. If feasible, the Secretary should 
direct that these monies be prorated to 
the handlers from whom they were 
collected. 

Testimony at the hearing 
recommended an amendment to § 985.41 
of the proposed order that assessments 
for operating the program should be 
levied on producers instead of handlers. 
The amendment proposed that handlers 
could collect assessments from 
producers and forward them to the 
Committee. The act requires handlers to 
pay their pro rata share of an 
administrative committee’s expenses, 
and prohibits any regulation of 
producers in their capacity as producers. 
Thus, assessments must be levied on 
handlers and the proposal is denied. 

Another objection at the hearing 
pertained to the proposal authorizing the 
Committee to increase assessments at 
any time during or after a marketing 
year, if necessary, to cover increased 
operating expenses. The objection 
included a proposal that the Committee 
should establish an operating reserve to 
insure against such an event The order, 
as proposed, would provide for the 
establishment of an operating reserve up 
to one year’s operating expenses, and 
this could be used to meet increased 
expenses in lieu of increasing the 
assessment rate. However, authority to 
increase an established assessment rate 
is common to most marketing orders and 
this authority should be available to the 
Committee. Therefore, the objector’s 
proposal is denied. 

(g) The order should authorize the 
Committee to meet on or before January 
15 to adopt a marketing policy for the 
ensuing year or years. This is the latest 
the meeting should be held so that 
producers and handlers can be informed 
of the Committee's marketing policy and 
plan accordingly. It may be necessary 
for the Committee to meet earlier so that 
roducers who plant in the fall would 
ave time to make appropriate plans. 
The exact date of the meeting for any 
year should be decided by the 
Committee and should not require the 
approval of the Secretary if earlier than 
January 15. 

The marketing policy is an indication 
to the industry as to what the 
Committee expects the marketing 
situation to be for the immediate future. 
Recommendations to the Secretary to 
set a salable percentage for the coming 
year would be based upon this policy. It 
may be possible for the Committee to 
establish a general policy covering two 
marketing years as stability in the 
industry develops. However, the 
Committee should not be authorized to 
recommend a salable percentage for 
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more than one year because of 
unforeseen changes in production or 
demand a year later. 

The Committee’s goal in developing a 
marketing policy should be to make 
available an adequate supply of oil to 
meet domestic, export and desirable 
carryout needs. 

Among the considerations the 
committee should use in determining a 
marketing policy for a marketing year 
would be: The estimated quantity of 
salable oil of each class held by 
producers and handlers; the estimated 
demand for each class of oil; the 
prospective production of each class of 
oil, both inside and outside the area of 
production; the condition of the crop 
being produced within the production 
area; the total of allotment bases by 
class for the current and ensuing 
marketing years; the quantity of reserve 
oil by class in storage; the producer 
prices for each class of oil; and the 
general marketing conditions for each 
class of oil, including the Committee’s 
estimate as to whether or not the 
season’s average producer price will 
exceed parity. These factors should 
provide adequate criteria to consider in 
developing a marketing policy and 
should be adopted. 

The Committee should keep the 
Secretary and handlers and producers 
informed of its marketing policy 
decisons. Therefore, the order should 
require the Committee, as soon as 
practical following marketing policy 
meetings, to submit its 
recommendations for volume 
regulations deemed necessary to meet 
marketing requirements and establish 
orderly marketing conditions to the 
Secretary. The Committee should submit 
additional reports to the Secretary if the 
Committee subsequently adopts a new 
or revised policy because of changes in 
the demand and supply situation for the 
various classes of oil. 

Also, the Committee should be 
required to publicly announce its 
marketing policy and any revisions, and 
notice and the contents of the marketing 
policy should be submitted to producers 
and handlers by bulletins or through 
appropriate media. 

If the Committee’s marketing policy 
considerations indicate a need for 
limiting the quantity of oil of each class 
to be marketed, it should recommend a 
salable quantity and allotment 
percentage for each class of oil to the 
Secretary prior to February 15 for 
approval. How ever, should the 
Committee find this date impractical, 
the order should provide authority for 
the Committee, with the approval of the 
Secretary, to change that date. 


Following the establishment of salable 
quantities and allotment percentages, 
the Committee may find that changes in 
supply or demand necessitate an 
increase in the salable quantity and 
allotment percentage for any class of oil. 
Therefore, the order should provide that, 
at any time during the marketing year, 
the Committee may recommend to the 
Secretary that the salable quantity and 
allotment percentage previously 
established for a class of oil be 
increased. Each such recommendation 
together with the Committee’s reasons 
for such recommendation should be 
submitted promptly to the Secretary. 

The order should authorize the 
Secretary to establish the salable 
quantity for a class of oil any crop 
whenever the Secretary finds that 
limiting the total quantity of that class of 
oil that handlers may purchase from, or 
handle on behalf of, producers would 
tend to effectuate the declared policy of 
the act. The order should provide that 
the Secretary may make this decision on 
the basis of the Committee’s 
recommendations or other information. 
The Committee’s recommendations 
would be its marketing policy 
recommendations, and the most likely 
information upon which the Secretary 
would act. However, the Secretary 
should not be precluded from acting on 
the basis of information received from 
other sources. 

The salable quantity should be 
prorated among producers by applying 
an allotment percentage to each 
producer's allotment base for the 
applicable class of oil. This should result 
in an equitable allotment of the salable 
quantity among all producers. The 
allotment percentage for each of oil 
should be established by dividing the 
salable quantity, which is the total 
quantity of each class of oil that 
handlers may purchase from or handle 
on behalf of producers during the 
marketing year, by the total of all 
producers’ allotment bases for that class 
of oil. 

Although the described time schedule 
will be appropriate for each succeeding 
year, it must be modified for the first 
year of operation for the order to be 
made effective for the marketing year 
1980-81. Therefore, the order should 
provide that the marketing policy for the 
initial 1980-81 marketing year together 
with the Committee recommendation as 
to a salable quantity for that year, 
should be recommended and acted upon 
as soon as practicable after the 
Committee has been organized. 

As shown in other findings and 
conclusions set forth in this decision, 
there is a pressing need for volume 
control as outlined in this decision and 


marketing order. Unlimited marketing of 
spearmint oil during the 1980-81 
marketing year would contribute to the 
continuing unstable marketing 
conditions the order is intended to 
correct and would be contrary to the 
declared policy of the act. Accordingly, 
it is desirable and necessary for the 
marketing order to provide for 
appropriate and effective regulation in 
the 1980-81 marketing year as well as 
subsequent years. 

As each handler is the one who is 
putting spearmint oil in channels of 
commerce, the responsibility for and 
burden of compliance should be on 
handlers. Therefore, the order should 
provide that no handler shall purchase 
from or handle on behalf of, producers 
any oil of that class during that year 
unless (1) the oil, at the time of handling, 
is within the unused portion of a 
producer’s annual allotment, and (2) the 
handler notifies the Committee of the 
handling in such manner as it may 
prescribe. 

To assist in the administration and 
effective enforcement of the order, the 
Committee should establish procedures 
whereby any handler would know how 
much spearmint oil, for which a 
percentage has been established, could 
be purchased from or handled on behalf 
of any producer. In addition, the 
Commmittee should establish 
procedures enabling it to ascertain 
handler compliance with these 
requirements. 

The effect of volume limitations on 
quality and classification of oil was 
discussed at length at the hearing. The 
classification of Scotch Spearmint oil 
into two classes was opposed by several 
persons. The handlers contended that 
they were only acquiring spearmint oil 
from second cutting Scotch to help the 
producer, and that they have to develop 
a market for it when the producer has it 
available. 

On the other hand, the proponents 
indicated that there has historically 
been a market for these two classes and 
that the classification system proposed 
in the order would have little effect on 
the market. Handlers would not change 
their current methods of buying 
spearmint oil and would still dictate the 
quality standards of the oil they buy. 
Therefore, the proposal should not be 
changed. 

(h) In order that an equitable 
apportionment of the.quantity of 
spearmint oil which handlers can 
purchase from, or handle on behalf of, 
producers, based on historical 
marketing, can be accomplished, it is 
necessary that an allotment base be 
established for each producer. The 
record shows that the 1977-78,1978-79 
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and 1979-80 marketing years should be 
selected as the representative base 
period because these are the most 
recent years and reflect as nearly as 
possible the current status of the 
industry. Records covering these years 
should be readily available. 

Furthermore, most producers of 
spearmint oil would have produced oil 
in at least one of those years. 

In order to enable the Committee to 
establish an allotment base for a 
producer, certain information would be 
required from that producer in order to 
accurately determine the producer's 
allotment base. Therefore, the order 
should provide that each producer 
desiring an allotment base for one or 
more classes of oil must register with 
the Committee and obtain a form on 
which the producer would supply the 
information necessary to enable the 
Committee to establish an allotment 
base for that producer. Some of the more 
important information the Committee 
would need in establishing allotment 
bases would be: the quantities of each 
class of spearmint oil sold during each 
of the marketing years of 1977 through 
1979, plus the quantity of oil currently 
available for sale together with its 
location; the names and addresses of the 
persons to whom the producer sold oil, 
together with the quantities and classes; 
the quantity, class, and location of any 
oil currently available for sale; and the 
acreage and location of each year’s 
production. The order also should 
authorize the Committee to request any 
other information it may deem 
necessary and appropriate. 

If any producer changes identity of 
operations during the representative 
period, the history of spearmint oil sales 
during the representative period should 
apply to the new entity though that 
spearmint oil was originally sold during 
the representative period by a different 
entity. Examples would include a 
change from an individual producer to a 
partnership or corporate producer, or 
from a partnership to a corporate or 
individual producer, or from a corporate 
to a partnership or individual producer. 
However, the allotment base should be 
allocated among the partners or 
shareholders in accordance with any 
legal agreement that existed or may 
exist since the allotment base should be 
tied to the individual and not the land. 

Evidence presented at the hearing 
shows that three options should be 
available to a spearmint oil producer in 
the initial establishment of that 
producer’s allotment base. The first 
option would allow a producer to use 
the average annual number of pounds of 
oil of each class sold during any two 


marketing years of the representative 
base period in calculating bases. The 
second option would allow a producer 
to average the annual number of pounds 
of each class of oil sold during the 
representative period, plus 33*/3 percent 
of the oil of each class currently 
available for sale. The term "currently 
available for sale" should mean oil 
being held by the producer on the 
effective date of the order. The third 
option would apply to a producer who 
did not produce and market spearmint 
oil prior to the 1979 marketing year. In 
that case, the allotment base would be 
equal to the sales of each class of oil 
sold during the 1979 marketing year, 
plus the quantity of that class of oil 
currently available for sale. 

The consideration involved in 
determining a producer’s allotment 
bases are especially important to 
producers, both singularly and jointly. 
Vagaries of weather and market 
frequently result in producers selling 
less oil in some years than in others 
although about the same production 
facilities may have been available or 
used. These variations may affect some 
producers more than others, which in 
turn affects perceptions of the 
appropriate basis for determining 
producers' bases. During the hearing 
and in written comments, various 
proposals were offered to modify the 
options set forth in the proposed order 
for the establishment of initial allotment 
bases. However, the record shows the 
original proposal to be both reasonable 
and practical. By allowing the various 
choices or combinations hereinafter 
specified in the order, individual 
inequities will tend to be moderated to 
an acceptable level. These options are 
incidental to the other provisions of the 
order and necessary to effectuate such 
provisions and should be adopted. 

The Committee should establish 
allotment bases for producers by class 
of oil. For example, if a producer sold 
one class of oil during the representative 
period, the Committee should establish 
one allotment base for that producer. If 
a producer sold two classes of oil during 
the base period, the Committee should 
establish two allotment bases for that 
producer. A producer’s allotment base 
for one class of oil should be separate 
and distinct from the producer’s 
allotment base for any other class of oil, 
and the producer should not be 
permitted to transfer the poundage for 
one allotment base to the poundage of 
the other. 

A number of persons in the production 
area are engaged in the production of 
certified spearmint roots which are sold 
to producers of spearmint oil. The roots 


are disease-free and are usually 
purchased by new producers with no 
spearmint roots of their own to establish 
their fields, or by established producers 
who want to replant their fields with 
certified roots. Persons growing and 
selling certified roots may also have 
sold spearmint oil to the extent 
compatible with their root production 
operations. Concern was expressed at 
the hearing as to the impact of the 
proposed order on certified root 
producers. 

The order regulates the handling of 
spearmint oil, not certified roots. To the 
extent a producer of certified roots also 
produces and sells spearmint oil, that 
person would be a producer under the 
order and eligible for an allotment base. 
If the producer sold spearmint oil during 
the representative period, that person’s 
allotment base should be established in 
accordance with the options prescribed 
for all other producers. If any producer, 
including one who produces certified 
roots, wants to sell spearmint oil, but 
has no history of sales during the 
representative period and had spearmint 
planted by February 27,1979, the order 
should provide that the allotment base 
should be established by multiplying 
that person’s acreage to be harvested for 
spearmint oil by the average quantity of 
oil per acre sold in the allotment bases 
of other producers in the state or area, 
whichever is more representative, in 
which the acreage is located. The 
Committee should adjust these 
allotment bases on the basis of the 
producer’s sales of spearmint oil when it 
initially reviews and adjusts each 
producer’s allotment base as discussed 
in Material Issue (3)(i). February 27 is 
the date that proponent representatives 
from Washington, Idaho, and Oregon 
met jointly to discuss the proposed 
order, and should be used as the cut-off 
date to qualify for this provision. 

In order that the Committee’s 
marketing policy objectives can be met, 
producers should make a bona fide 
effort to produce their annual 
allotments. Therefore, the order should 
provide that the right of each producer 
receiving an allotment base, or any legal 
successor in interest, to retain all or part 
of an allotment base should be 
contingent on the producer (or 
successor) making a bona fide effort to 
produce the annual allotment referable 
to the allotment. The Committee should 
define "bona fide effort" and establish 
guidelines in determining if a producer 
is making this effort. If the Committee, 
after due consideration, concludes that 
the producer is not making a bona fide 
effort the order should authorize the 
Committee to reduce that producer’s 





Federal Register / Vol. 45, No. 6 / Wednesday. January 9. 1980 / Proposed Rules 


1899 


allotment base the following year by an 
amount equivalent to the unproduced 
portion. It should be recognized that 
circumstances beyond a producer’s 
control, such as acts of God, could 
prevent a producer from producing 
enough spearmint oil so that sales 
would not equal the annual allotment. 
This should not be construed as a failure 
to make a bona fide effort to produce 
the annual allotment. 

(i) The order should provide for the 
Committee periodically, but at least 
once every Five years, to review and 
adjust each producer’s allotment base to 
recognize changes and trends in 
production and demand. The primary 
reason for this would be to keep the 
total of all allotment bases for each 
class of oil in line with the production 
and demand for that class of oil. If a 
change is necessary, it should be by 
formula so that all producers would be 
treated equitably. Thus, the order should 
provide that any adjustment should be 
made in accordance with a formula 
prescribed by the Committee with the 
approval of the Secretary. Because of 
the size of the industry, the requirement 
for an adjustment in allotment bases at 
least once every Five years would be 
reasonable and afford the Committee 
sufFicient time to determine trends in 
production and demand. 

(j) Evidence was presented at the 
hearing on a method whereby producers 
could obtain additional allotment bases. 
This method would provide new 
producers (i.e., those wanting to become 
producers after the effective date of the 
order) an opportunity to enter the 
industry, and existing producers an 
opportunity to expand their operations. 
The provisions for additional base to be 
allocated would be in accord with the 
apparent long-term increase in the total 
market demand for spearmint oil and 
should be adopted. However, such 
provisions should not be implemented 
until the 1982-83 marketing year to 
permit any current excess supplies of 
spearmint oil to be marketed, and afford 
the Committee an opportunity to gain 
experience in administering the order. 
Beginning with the 1982-83 marketing 
year, the Committee annually should 
make additional allotment bases 
available for each class of oil in the 
amount of no more than one percent of 
the total allotment base for that class of 
oil. So that these would be an equitable 
allocation of the additional allotment 
bases, the order should also provide that 
50 percent of the additional allotment 
bases should be made available for new 
producers and 50 percent for existing 
producers. 


Since the allocation would be 
available to new and old producers, the 
order should provide that any person 
may apply for an additional allotment 
base by filing an application with the 
Committee. The Committee should 
establish criteria and procedures for 
applying for an additional allotment 
base, and provide the forms required for 
this allocation. To provide the 
Committee time to review applications, 
and compute additional allotments prior 
to the time it recommends to the 
Secretary a salable quantity and 
allotment percentage for that class of 
oil, the order should require persons to 
File their applications on or before 
December 1 of the marketing year 
preceding the marketing year for which 
the additional allotment bases will be 
available. 

The Committee should, with the 
approval of the Secretary, establish 
rules and regulations to be used for 
determining the distribution of 
additional allotment bases. In 
establishing the rules, the Committee 
should give consideration to the 
minimum economic enterprise required 
to spearmint oil production, the 
applicant’s ability to produce oil, the 
area where the oil will be produced, and 
other economic and marketing factors. # 

It was contended at the hearing and in 
briefs that this proposal to provide 
additional allotment bases for each 
class of oil would result in awarding 
allotment bases which are too small and 
would not comprise an economical unit. 
Thus, the only choice left a new 
producer desiring to enter the spearmint 
oil business, or an established producer 
desiring to expand production, would be 
to buy a producer’s allotment base. It 
was contended that allotment bases 
would then assume significant value and 
that these purchases would add 
significantly to the cost of production 
and hence, spearmint oil, and that this 
cost would ultimately be borne by the 
consumer. Further concern was 
expressed that additional costs may 
place spearmint oil in a noncompetitive 
position with respect to alternative 
flavors, such as synthetics. It was also 
suggested that an economically viable 
unit would be at teast 10,000 pounds, 
and that each additional allotment base 
granted by the Committee should not be 
less than this. Based on various 
estimates at the hearing, this amount 
could be produced on 100-200 acres. 
However the weight of the evidence 
indicates that most new producers start 
with 20 to 40 acres of spearmint, and 
that the proposal set forth in the order 
could allocate from five to 10 new bases 
annually, each of which would be large 


enough to constitute a viably economic 
unit. 

A new allotment base of 10,000 
pounds would be beyond the productive 
capacity of most potential producers, 
whereas the proposal submitted by 
proponents would be more apt to 
encourage entry by new producers or 
expansion by existing producers. 

Allotment bases would be established 
for producers by the Committee. 
Producers would be permitted to 
transfer these bases to other producers. 
Nothing is contained in the order 
establishing a value for allotment bases 
or for their sale between producers. Any 
purchase of an allotment base by a 
producer from another would be outside 
the order and any cost presumably 
absorbed by the producer. 

(k) The issuance of annual allotments 
would be of vital concern to everyone 
within the spearmint oil industry. 
Producers must know what to expect in 
the way of salable percentages so they 
can make production plans. Handlers 
and users must know the quantities that 
would be made available along with 
information concerning stocks on hand 
at ail levels. To carry out the 
Committee’s annual marketing policy, 
the order should provide that whenever 
the Secretary establishes a salable 
quantity and allotment percentage for a 
class of oil that may be freely marketed 
during a marketing year, the Committee 
should issue an annual allotment to 
each producer holding an allotment base 
for that class of oil. Each producer's 
annual allotment for a class of oil should 
be determined by multiplying the 
producer's allotment base for that class 
of oil by the applicable allotment 
percentage. 

Each producer with an allotment base 
should apply for an annual allotment. 
Therefore, the order should provide that 
on or before December 1, the Committee 
should furnish each registered holder of 
an allotment base a form on which that 
producer may apply for an annual 
allotment for the ensuing marketing 
year. The Committee, with the approval 
of the Secretary, should establish rules 
and regulations prescribing the 
information to be submitted on the form. 
Within ten days after the Secretary 
establishes the salable quantity and 
annual allotment percentage for each 
class of spearmint oil, the Committee 
should notify each producer of that 
producer’s annual allotment, by class of 
oil. 

Testimony was presented at the 
hearing that some producers have future 
contracts with dealers for the sale of the 
producers’ oil. The term of these 
contracts could be for more than one 
year. The order should not restrict the 
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sale of oil under these contracts even 
though the quantity covered by the 
contracts exceeds the producer's annual 
allotment. The order should provide that 
through 1981, a handler may acquire oil 
of a producer’s own production to fulfill 
a written contract entered into by these 
two persons prior to February 27,1979. 
The terms of the contract should require 
the producer to deliver to that handler a 
specified quantity of a class of oil from 
that producer's production at a specific 
price from a specific acreage and 
produced prior to 1982. The quantity of 
oil acquired by the handler pursuant to 
that contract during the 1980-81, or 
1981-82 marketing year may exceed the 
producer’s annual allotment for the 
applicable marketing year. For example, 
if the contract provided for the producer 
to sell 10,000 pounds of oil and the 
annual allotment totalled 8,000 pounds, 
the producer would still be allowed to 
market the contracted amount of 10,000 
pounds. However, that producer should 
not be permitted to sell, as salable oil, 
any other oil not covered by a contract 
of this type under the producer’s annual 
allotment. Therefore, the order should 
also provide that the contracted 
quantity shall be charged against the 
producer’s annual allotment for that 
year. 

(1) For effective administration of the 
order, spearmint oil should be identified 
as to whether it is salable or excess oil. 
This would enable all segments of the 
industry, including the Committee, 
producers, handlers, and users to know 
the status of such oil. Therefore, the 
order should provide for producers, 
under the supervision of the Committee 
to identify each class of oil within 15 
days after its production, or such other 
period of time recommended by the 
Committee with the approval of the 
Secretary. Each container of oil should 
be identified, and identification should 
be accomplished before its delivery to a 
handler for handling as salable oil, or to 
the Committee, or its designees, for 
storage as excess oil. 

Identification should indicate whether 
the oil is salable oil or excess oil, and 
include the name of the producer, the 
class of oil, the weight of the oil in the 
container, the container number, and 
such other information as may be 
required by the Committee. This could, 
if necessary, include whether a 
container of Native Spearmint oil is first 
or second cutting. 

The identification should be 
accomplished in accordance with rules, 
regulations and procedures established 
by the Committee with the approval of 
the Secretary. It is necessary for the 
identification requirements to be flexible 


so that the Committee can adjust them 
to meet any changes in the industry. 

The order should prohibit the handling 
of any oil as salable oil, or receipt by the 
Committee of any oil as excess oil, 
which has not been properly identified. 
The order should also prohibit any 
producer, handler, or any other person 
from removing the identification from 
the container except when incidental to 
final disposition of the oil, or when the 
oil is reclassified. 

Spearmint oil of any class in excess of 
a producer's annual allotment should be 
identified as "excess" in accordance 
with the identification requirements of 
the proposed order. The order should 
permit the producer to transfer excess 
oil to another producer to enable that 
producer to fill a deficiency in that 
producer's annual allotment. This would 
enable the Committee to achieve its 
marketing policy goals by making 
sufficient spearmint oil available to 
meet industry needs. 

To enable the Committee to account 
for excess oil, the producer transferring 
such oil should notify the Committee 
after the transfer. The transfer should be 
made prior to October 15, or such other 
date as the Committee may, with the 
approval of the Secretary, establish. The 
period of time between the end of 
harvest and October 15 should afford 
producers ample time to complete 
transfers. 

Excess oil not used to fill another 
producer’s deficiency should be 
delivered to the Committee or its 
designees for storage. This oil should be 
delivered before November 1, or such 
other date as the Committee, with the 
approval of the Secretary may establish. 
However, any alternative date should 
coincide with the date on which excess 
oil becomes reserve oil. 

The Committee should store excess oil 
for the account of the producer. All costs 
of storage of excess oil. including 
identification and insurance, should be 
paid by the producer of the excess oil. 

The Committee should have authority 
to establish rules and regulations 
governing the transfer and storage of 
excess oil. 

On November 1, or such other date as 
the Committee with the approval of the 
Secretary may establish, the Committee 
should pool identified excess oil as 
reserve oil in a manner enabling it to 
accurately account for its receipt, 
storage and disposition. Flexibility 
should be provided in establishing this 
date since conditions could exist in any 
year which would make the November 1 
deadline date unworkable. 

Storage of the reserve oil should be at 
such locations as the Committee 
designates and determines appropriate. 


Areas for storage could include a 
producer’s farm, a handler’s warehouse, 
or a separate commercial storage 
facility. 

The Committee should store reserve 
oil for the account of the producer. So 
that the Committee may be able to 
account for that oil, producer 
identification should be maintained, and 
such other information as the year of 
production, class of oil, and any other 
identification used in normal 
commercial practices. The Committee 
should designate a Committee employee 
as the reserve pool manager. The duties 
of the reserve pool manager would be to 
carry out and execute any policy 
adopted by the Committee in regard to 
the reserve pool. 

Since the Committee must account to 
producers for reserve pool oil, 
disposition of reserve oil should be 
under the supervision and direction of 
the Committee. When a producer has 
produced less than the annual allotment 
the order should enable the producer to 
fill the deficiency with the same class of 
reserve oil from the producer’s prior 
production. The producer may do this at 
any time upon notification of the 
Committee, unless the Committee has 
already disposed of the oil. 

A producer should also be able to use 
reserve oil from the producer’s 
production to fill a portion of the 
ensuing year's annual allotment. In 
order that the Committee would not 
dispose of this producer’s reserve oil, 
the producer should notify the 
Committee of this intent prior to March 
15 of any year, or such other date as 
may be recommended by the Committee 
and approved by the Secretary, For 
example, it may be necessary for the 
producer to rotate out a portion of the 
producer’s spearmint crop, thereby 
reducing the potential for producing 
spearmint oil during the ensuing 
marketing year. The Committee should 
approve the producer’s request if the oil 
is still available at the time of the 
request. 

A producer should also be authorized 
to exchange salable oil for the same 
class and quantity of reserve oil from 
the producer’s prior or current 
production, so long as the oil is properly 
identified. This would accommodate 
special demands wherein reserve oil 
being held by the Committee may have 
particular attributes desired by a user. 

The Committee may find that even 
though producer’s sales equaled the 
salable quantity for a class of oil, there 
would still be a demand for that class of 
oil and a supply of that class in the 
reserve pool. The reserve oil should be 
available to meet this demand, whether 
in domestic or export markets. 
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Therefore, the Committee should have 
authority to offer all, or a portion of the 
reserve oil for sale to handlers when it 
finds that additional oil is needed to fill 
the normal market damand. The 
Committee may establish rules and 
regulations governing these offers and 
sales. All offers to sell, extensions of 
offers to sell, and withdrawals of offers 
to sell, should be subject to disapproval 
by the Secretary of Agriculture. 

The Committee should also have 
authority to use reserve oil for market 
development projects. These projects 
would be outlined by the Committee and 
submitted to the Secretary for approval. 
Developing new market outlets or new 
uses which would benefit the entire 
industry should be conducted by the 
Committee, or in conjunction with or 
through handlers. The purpose of such 
market development projects would be 
to increase the use of spearmint oil 
either in domestic or foreign markets. 

Expenses incurred by the Committee 
in handling and storing reserve oil 
should be paid by the equity holders. 

The Committee should distribute 
proceeds from the sale of reserve oil to 
equity holders, or their successors in 
interest, in such oil based on the number 
of pounds, the class of oil, and the 
quality of the oil credited to each equity 
holder’s account in the pool. All 
expenses incurred by the Committee in 
maintaining the pool should be deducted 
from each equity holder’s share of the 
pool proceeds. These expenses would be 
for receiving, handling, storing and 
disposing of the reserve. Assessments 
received by the Committee from the 
handlers can not be used to finance 
reserve pool expenses, although it may 
be appropriate for the Committee to 
loan money from the operating reserve 
to a reserve pool on a short term basis. 
However, such loans must be repaid to 
the operating reserve when sufficient 
reserve pool proceeds are available. The 
Committee should render an accounting 
to equity holders, or their successors in 
interest upon liquidation of a reserve 
pool. However, it is possible that a 
reserve pool may not be disposed of in 
its entirety in the marketing year in 
which established. Therefore, the order 
should provide for a full accounting to 
be made annually by the Committee to 
each equity holder or successor in 
interest, in each reserve pool. 

(m) Spearmint oil held by producers or 
handlers on the effective date of this 
order would not be regulated if reported 
and identified to the Committee. Any 
such oil should be reported to the 
Committee within 60 days after the 
effective date. This would enable the 
Committee to know that the oil being 


offered for sale was produced before the 
program was enacted and avoid any 
hardship on those holding oil before this 
program takes effect. Only spearmint oil 
in the production area would be affected 
and if any oil is not reported and 
identified to the Committee, the order 
should require it to be subject to all 
regulations of the order. 

(n) Nothing in the order should 
prevent a producer from changing the 
location where that producers' annual 
allotment is produced. This transfer 
should be reported to the Committee 
within 30 days after the transfer so that 
the Committee can make a record of the 
transfer and assure itself that the 
producer is making a bona fide effort to 
produce the annual allotment. A 
producer should have this flexibility in 
order to meet various conditions, such 
as needs for crop rotation, disease and 
weed control, or the sale of the land for 
other uses. 

The order should allow producers to 
transfer all or part of their allotments to 
other producers and the Committee, 
with the approval of the Secretary, 
should establish rules and regulations to 
prescribe procedures for such transfers. 
However, the order should provide that 
allotment bases obtained by transfer 
from another producer or issued 
pursuant to S 989.53(d)(1) should not be 
transferred for at least two years 
following transfer or issuance. In 
addition, any person receiving an 
allotment base should submit evidence 
to the Committee of an ability to 
produce and sell oil from such allotment 
base in the first marketing year 
following transfer or issuance of the 
allotment base. The purpose of this is to 
discourage speculators and others from 
dealing in allotment bases, and to 
assure that the total annual allotment 
would be produced. 

(o) In order for Committee to 
effectively develop a marketing policy, 
the Committee should have the authority 
to request a certified report from each 
handler showing information specified 
by the Committee, as to inventory of 
spearmint oil held by such handlers at 
such times as the Committee may 
designate. 

In order to determine the quantity of 
oil received by handlers from each 
grower, the Committee should have 
authority to require each handler to file 
with the Committee a certified report 
showing for each lot of oil received the 
identifying marks, weight, place of 
production and the producer’s name and 
address, and such other information as 
the Committee may designate. The 
Committee would need this information 
on a current basis. The data from this 
report may be used by the Committee to 


determine the quantity of mint acquired 
by a handler as a basis for payment of 
assessments. 

The Committee should have the 
authority, with the approval of the 
Secretary, to require that handlers 
submit to the Committee such other 
reports and information as may be 
needed to perform its functions under 
the order. 

Although the Committee should have 
the authority to request such 
information and reports as are needed in 
administering the marketing program, 
the Secretary should retain the right to 
protect handlers from unreasonable 
requests by the Committee for reports, 
by rescinding, changing or approving 
any requests by the Committee. 

Handlers should be required to 
maintain complete records pertaining to 
all spearmint oil produced, handled and 
held for the account of the Committee, in 
order to substantiate the required 
reports and any others as may be 
prescribed by the Committee. Handlers 
should be required to maintain such 
records for not less than two years after 
the termination of the marketing year to 
which such records relate. Since 
handlers now keep complete records of 
all transactions, there should be no 
difficulty in complying with this 
requirement. 

Information pertaining to spearmint 
oil produced, handled and held for the 
account of the Committee may be 
needed to verify reports for compliance 
checks. For the purpose of assuring 
compliance with record keeping 
requirements and for verifying reports 
filed by producers and handlers, the 
Secretary and the Committee, through it 
duly authorized employees, should have 
access to any premises where 
applicable records are maintained, and 
where spearmint oil is received or held. 

Authority should also be provided 
that at any time during reasonable 
business hours, the Secretary and the 
Committee, or its duly authorized 
employees, should be permitted to 
inspect such handlers’ premises, and 
any and all records of such handlers 
with respect to matters within the 
purview of the order. This is neither an 
undue nor an unjust requirement as the 
success or failure of the order would 
hinge on compliance by handlers with 
the provisions of the order. 

The order should provide that all 
reports and records, furnished or 
submitted by handlers to or obtained by 
the employees of the Committee, which 
contain data or information constituting 
a trade secret, or disclosing the trade 
position, financial condition, or business 
operation of the particular handler from 
whom received, should be treated as 
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confidential and the reports and all 
information obtained from records 
should at all times be kept in the 
custody and under the control of one or 
more employees of the Committee who 
should be prohibited from disclosing 
such information to any person other 
than the Secretary. 

Department regulations and the act 
prohibit Committee and Department 
employees from disclosing confidential 
information. Information concerning a 
handlers’ operation is not needed for 
marketing policy considerations by 
members of the Committee. Information 
which is needed is in consolidated form 
and should be prepared by Committee 
employees so that the position of 
individual handlers is not revealed. 
Since the Secretary’s responsibility 
includes disposition of alleged 
violations of the order, it is necessary 
that this person have access to 
confidential information relating to 
individual handlers. 

(p) Except for § 985.72(b) the 
provisions of § § 985.64 to 985.74 as 
herein set forth are common to current 
marketing agreements and ordes. These 
provisions of the marketing agreement 
and order set forth certain rights, 
obligations, privileges or procedures 
which are necessary and appropriate for 
effective operations of the program. 
These provisions are incidental to and 
not inconsistent with section 8c(6) and 
(7) of the act and are necessary to 
effectuate the other provisions of the 
order, and to effectuate the declared 
policy of the act. 

Provisions should be included 
requiring the Secretary to terminate the 
provisions of the order at the end of any 
marketing year whenever he finds that 
such termination is favored by a 
majority of producers who during the 
preceding marketing year produces for 
market more than 50 percent of the 
spearmint oil so produced. Such 
determinations should be made on the 
basis of a referendum conducted by the 
Secretary to determine whether the 
requisite number of producers favor 
termination of the program. So that due 
notice is given and producers and 
handlers may prepare for possible 
termination, any referendum should be 
held during April of the then current 
marketing year and if termination is 
favored, it should be announced no later 
than May 31 and be made effective as of 
the end of the then current marketing 
year. 

Ruling on proposed findings and 
conclusions: At the conclusion of the 
hearing of the Administrative Law Judge 
fixed November 13,1979, as the final 
date for interested parties to file 
proposed findings and conclusions and 


written arguments or briefs based upon 
the evidence received at the hearing. 
Briefs were filed by the A.M. Todd 
Company, William Leman, Inc., Life 
Savers Inc., Nevajima Inc., El Reyo 
Farms Inc., Beecham Products of 
Middlesex, England, and The Northwest 
Mint Marketing Order Committee 
(Proponents). 

Each point included in the briefs was 
carefully considered along with the 
evidence in the record, in making the 
findings and reaching the conclusions 
hereinafter set forth. To the extent that 
any suggested findings or conclusions 
contained in any of the briefs are 
inconsistent with the findings and 
conclusions contained herein, the 
request to make such findings or to 
reach such conclusions is denied on the 
basis of the facts found and stated in 
connection with the recommended 
decision. 

General Findings: Upon the basis of 
evidence introduced at such public 
hearing and the record thereof, it is 
found that: 

(1) The marketing agreement and 
order and all the terms and conditions 
thereof, will tend to effectuate the 
declared policy of the act; 

(2) The said marketing agreement and 
order regulate the handling of spearmint 
oil produced in the production area in 
the same manner as, and are applicable 
only to persons in the respective classes 
of commercial or industrial activity 
specified in, a proposed marketing 
agreement and order upon which a 
hearing has been held; 

(3) The said marketing agreement and 
order are limited in their application to 
the smallest regional production area 
which is practicable, consistent with 
carrying out the declared policy of the 
act, and the issuance of several orders 
applicable to the subdivisions of the 
production area would not effectively 
carry out the declared policy of the act; 

(4) There are no differences in the 
production and marketing of spearmint 
oil in the production area which make 
necessary different terms and provisions 
applicable to different parts of such 
area; and 

(5) All handling of spearmint oil 
produced in the production area, as 
defined in said marketing agreement 
and order, is in the current of interstate 
or foreign commerce or directly burdens, 
obstructs, or affects such commerce. 

Recommended marketing agreement 
and order: The following marketing 
agreement and order are recommended 
as the detailed means by which the 
foregoing conclusions may be carried 
out: 


Definitions 

5 985.1 Secretary. 

“Secretary” means the Secretary of 
Agriculture of the United States, or any 
other officer or employee of the U.S. 
Department of Agriculture who is, or 
who may be, authorized to perform the 
duties of the Secretary of Agriculture of 
the United States. 

$985.2 Act 

“Act” means Public Act No. 10, 73d 
Congress, as amended, and reenacted 
and amended by the Agricultural 
Marketing Agreement Act of 1937, as 
amended (Secs. 1-19, Stat. 31, as 
amended; 7 U.S.C. 601-674). 

§ 985.3 Person. 

“Person” means an individual, 
partnership, corporation, association, or 
any other business unit. 

§ 985.4 Spearmint oil. 

“Spearmint Oil”, hereinafter referred 
to as "oil”, means the essential oil 
extracted by distillation from plants, 
grown in the production area, of the 
genus Mentha, species Cardiaca 
(commonly referred to as Scotch 
Spearmint), Spicata (commonly referred 
to as Native Spearmint), or such other 
species, grown in the production area, 
that produce a spearmint flavored oil. 
Oil shall be segregated into the 
following classes: 

“Class 1”—Oil extracted from the first 
cutting of Scotch Spearmint. 

“Class 2”—Oil extracted from the 
second cutting of Scotch Spearmint. 

“Class 3”—Oil extracted from Native 
Spearmint. 

“Class 4”—Oil which has a spearmint 
flavor, extracted from plants other than 
Scotch or Native Spearmint. 

The Committee, with the approval of 
the Secretary may change these classes 
to recognize new, or delete obslete, 
classes. 

§ 985.5 Production area. 

“Production area” means all the area 
within the States of Washington, Idaho, 
Oregon, and that portion of California 
and Nevada north of the 37th parallel 
and that portion of Montana and Utah 
west of the 111th meridian. The area 
shall be divided into the following 
districts: 

(a) District 1. The State of 
Washington. 

(b) District 2. The State of Idaho and 
that portion of the States of Montana, 
Nevada, and Utah included in the 
production area. 

(c) District 3. The State of Oregon and 
that portion of the State of California 
included in the production area. 
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§ 985.6 Producer. 

“Producer" is synonymous with 
“grower" and means any person 
engaged in a proprietary capacity in the 
commercial production of oil or who 
casuses it to be produced. 

§ 985.7 Handier. 

“Handler" means any person who 
handles oil. 

§ 985.8 Handle. 

“Handle" means to prepare oil for 
market, acquire oil from a producer, use 
oil commercially of own production, or 
sell, transport, or ship (except as a 
common or contract carrier of oil owned 
by another), or otherwise place oil into 
the current of commerce within the 
production area or from the area to 
points outside thereof: Provided\ That 

(a) the preparation for market of salable 
oil by producers who are not dealers or 
users, (b) the sale or transportation of 
salable oil by a producer to a handler of 
record within the production area, or (c) 
the transfer of excess oil by the 
producer to another producer to enable 
that producer to Fill a deficiency in an 
annual allotment, or (d) the delivery of 
excess oil by the producer to the 
Committee or its designees, shall not be 
construed as handling. 

§ 985.9 Marketing year. 

“Marketing year" means the 12 
months from June 1 to the following May 
31, inclusive, or such other period as the 
Committee, with the approval of the 
Secretary, may estalish. 

§985.10 Crop. 

“Crop" means that oil produced by a 
producer during the marketing year. 

§985.11 Salable oil. 

“Salable oil" means that oil which is 
free to be handled. 

§ 985.12 Salable quantity. 

“Salable quantity" means that total 
quantity of each class of oil which 
handlers may purchase from, or handle 
on behalf of, producers during a 
marketing year. 

§ 985.13 Annual allotment 

"Annual allotment" means that 
portion of the salable quantity prorated 
to a producer. 

§ 985.14 Part and subpart 

"Part" means the order regulating the 
handling of oil grown in the production 
area, and all rules and regulations 
issued thereunder. The order shall be a 
"subpart" of such part. 


Administrative Committee 

§ 985.20 Establishment and membership. 

A Spearmint Oil Administrative 
Committee is hereby established 
(hereinafter referred to as "Committee") 
and shall consist of eight members, each 
of whom shall have an alternate, to 
administer the terms and provisions of 
this part. Four of the members and 
alternates shall be producers in District 
1; two members and alternates shall be 
producers in District 2; and one member 
and alternate shall be a producer in 
District 3. One member and alternate 
shall represent the public. 

§ 985.21 Eligibility. 

Each member and alternate member 
of the Committee shall be. at the time of 
selection and during the term of office, a 
producer, or an officer or employee of a 
producer, in the district for which 
selected: Provided, That these 
requirements should not apply to the 
public member and alternate member. 

§ 985.22 Term of office. 

The term of office of each member 
and alternate member of the Committee 
shall be for two calendar years: 

Provided\ That one-half of the initial 
members and alternates shall serve for 
terms ending December 31,1980, and 
one-half of the initial members and 
alternates shall serve for terms ending 
December 31,1981. Members and 
alternates shall serve in such capacity 
for the term of office for which they are 
selected and have qualified and until 
their respective successors are selected 
and have qualified. No member shall 
serve more than two consecutive terms 
as member and no alternate shall serve 
more than two consecutive terms a9 
alternate. 

§ 985.23 Nominations. 

(a) Procedure . (1) Nominations for 
producer members of the Committee and 
their alternates shall be made at 
nomination meetings of producers in 
each District. Such meetings shall be 
held at such times (on or before 
November 1 of each year) and places as 
the Committee shall designate. One 
nominee shall be elected for each 
position to be filled. The names and 
addresses of each nominee shall be 
submitted to the Secretary not later than 
December 1 of each year. 

(2) Only producers, including duly 
authorized officers or employees of 
producers present and eligible to serve 
as producer members of the Committee, 
shall participate in the nomination. If a 
producer produces oil in more than one 
district, the producer shall select the 
district in which that producer will 


participate and notify the Committee of 
the choice. 

(3) Should the Committee find it 
impractical to hold nomination 
meetings, nominations may be 
submitted to the Secretary based on the 
results of balloting by mail. Ballots to be 
used may contain the names of 
candidates and a blank space for write- 
in candidates for each position, together 
with voting instructions. The eligible 
person receiving the highest number of 
votes for a member or alternate position 
shall be the nominee for that position. 

(4) The producer members of the 
Committee shall nominate the public 
member and alternate member at the 
first meeting following the selection of 
members for a new term of office. 

(b) Initial members. As soon as 
practicable following the effective date 
of the subpart, the Secretary shall hold, 
or cause to be held, nomination 
meetings of producers in each district to 
nominate the initial members of the 
Committee. 

(c) The Committee with the approval 
of the Secretary shall issue rules and 
regulations necessary to carry out the 
provisions of this section or to change 
the procedures in this section in the 
event they are no longer practical. 

§985.24 Selection. 

Committee members shall be selected 
by the Secretary from nominees 
submitted by the Committee or from 
among other eligible persons. Each 
person so selected shall qualify by filing 
a written acceptance with the Secretary 
prior to assuming the duties of the 
position. 

§ 985.25 Alternate members. 

An alternate for a member shall act in 
the place of such member (a) in the 
member’s absence, (b) in the event of 
the member’s death, removal, 
resignation, or disqualification, until a 
successor for the member’s unexpired 
term has been selected and has 
qualified, or (c) when requested and 
designated by the member. 

§ 985.26 Vacancies. 

To fill any vacancy occasioned by the 
failure of any person appointed as a 
member or as an alternate member of 
the Committee to qualify, or in the event 
of the death, removal, resignation, or 
disqualification of any member or 
alternate member of the Committee, a 
successor to fill the unexpired term shall 
be nominated and appointed in the 
manner specified in §§ 985.23 and 
985.24. If the names of the nominees to 
fill any such vacancy are not made 
available to the Secretary within 30 
days after such vacancy occurs, the 
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Secretary may fill such vacancy without 
regard to nominations, which 
appointment shall be made on the basis 
of representation provided for in 
§ 985.20. 

§ 985.27 Powers. 

The Committee shall have the 
following powers: 

(a) To administer this subpart in 
accordance with its terms and 
provisions: 

(b) To make rules and regulations to 
effectuate the terms and provisions of 
this subpart; 

(c) To receive, investigate, and report 
to the Secretary complaints of violations 
of this part; and, 

(d) To recommend to the Secretary 
amendments to this subpart 

§985.28 Duties. 

The Committee shall have, among 
others, the following duties: 

(a) To select from among its 
membership such officers and adopt 
such rules or by-laws for the conduct of 
its meetings as it deems necessary; 

(b) To appoint such employees as it 
may deem necessary, and to determine 
the compensation and to define the 
duties of each employee; 

(c) To appoirtt such subcommittees 
and consultants as it may deem 
necessary; 

(d) To keep minutes, books, and 
records which will reflect all of the acts 
and transactions of the Committee and 
which shall be subject to examination 
by the Secretary; 

(e) To prepare periodic statements of 
the financial operations of the 
Committee and to make copies of each 
such statement available to producers 
and handlers for examination at the 
office of the Committee; 

(f) To cause the books of the 
Committee to be audited by a certified 
public accountant at such times as the 
Committee may deem necessary, or as 
the Secretary may request, to submit 
copies of each audit report to the 
Secretary, and to make available a copy 
which does not contain confidential 
data for inspection at the offices of the 
Committee by producers and handlers; 

(g) To act as intermediary between 
the Secretary and any producer or 
handler; 

(h) To investigate and assemble data 
on the growing, handling, and marketing 
conditions with respect to oil; 

(i) To submit to the Secretary such 
available information as may be 
requested or that the Committee may 
deem desirable and pertinent; 

(j) To notify producers and handlers 
of all meetings of the Committee to 
consider recommendations for 


regulations and of all regulatory actions 
taken affecting producers and handlers; 

(k) To give the Secretary the same 
notice of meetings of the Committee and 
its subcommittees as is given to its 
members; 

(l) To investigate compliance and use 
means available to prevent violations of 
the provisions of this part; 

(m) With the approval of the 
Secretary, to redefine the districts into 
which the production area is divided 
and to reapportion the representation of 
any district on the Committee: 

Provided\ That such changes shall 
reflect insofar as practical, shifts in oil 
production within the production area 
and numbers of producers; and 

(n) To establish with the approval of 
the Secretary such rules and regulations 
as are necessary or incidental to 
administration of this subpart, as are 
consistent with its provisions, and as 
would tend to accomplish the purposes 
of this subpart and the act. 

§ 985.29 Procedure. 

(a) At an assembled meeting, ail votes 
shall be cast in person and seven 
members of the Committee shall 
constitute a quorum. Decisions of the 
Committee shall require the concurring 
vote of at least six members. If both a 
Committee member and appropriate 
alternate are unable to attend a 
Committee meeting, the Committee may 
designate any other alternate from the 
same district who is present at the 
meeting to serve in the member’s place. 

(b) The Committee may vote by mail, 
telephone, telegraph, or other means of 
communication: Provided\ That each 
proposition is explained accurately, 
fully, and identically to each member. 

All votes shall be confirmed promptly in 
writing. Seven concurring votes and no 
dissenting votes shall be required for 
approval of a Committee action by such 
method. 

§ 985.30 Expenses and compensation. 

Members of the Committee, their 
alternates, subcommittees including any 
special subcommittees, shall serve 
without compensation but shall receive 
such allowances for necessary 
expenses, incurred in performing their 
duties, as may be approved by the 
Committee. 

Research 

§985.31 Research and development 
projects. 

The Committee, with the approval of 
the Secretary, may establish or provide 
for the establishment of production 
research, marketing research and 
development projects designed to assist, 
improve, or promote the marketing, 


distribution and consumption or 
efficient production of oil. The 
Committee shall consider ongoing 
research, by industry and grower 
organizations, in making its 
recommendations. The expense of such 
projects shall be paid from funds 
collected pursuant to § 985.41. 

Expenses and Assessments 

§ 985.40 Expenses. 

The Committee is authorized to incur 
such expenses as the Secretary finds are 
reasonable and likely to be incurred by 
it for such purposes as the Secretary 
may, pursuant to this subpart, determine 
to be appropriate, and for the 
maintenance and functioning of the 
Committee during each marketing year. 
The Committee shall submit to the 
Secretary a budget for each marketing 
year, including an explanation of the 
items appearing therein, and a 
recommendation as to the rate of 
assessment for such year. 

§ 985.41 Assessments. 

(a) Requirements for payment Each 
person who first handies salable oil 
shall pay to the Committee, upon 
demand, that handler's pro rata share of 
the expenses authorized by the 
Secretary for each marketing year. Each 
handler’s pro rata share shall be the rate 
of assessment fixed by the Secretary 
times the quantity of oil which the 
handler handles as the first handler 
thereof. The payment of assessments for 
the maintenance and functioning of the 
Committee and for such purposes as the 
Secretary may, pursuant to this subpart, 
determine to be appropriate, may be 
required under this part throughout the 
period it is in effect, irrespective of 
whether particular provisions thereof 
are suspended or become inoperative. 

(b) Rate of assessment The Secretary 
shall fix the rate of assessment to be 
paid by each handler. At any time 
during or after the marketing year, the 
Secretary may increase the rate of 
assessment as necessary to cover 
authorized expenses. Such increase 
shall be applied to all oil handled during 
the applicable marketing year. In order 
to provide funds for the administration 
of this part before sufficient operating 
income is available from assessments, 
the Committee may accept advance 
assessments and may also borrow 
money for such purpose. Advance 
assessments received from a handler 
shall be credited toward assessments 
levied against that handler during the 
marketing year. 

§ 985.42 Accounting. 

(a) Excess funds. At the end of a 
marketing year, funds in excess of the 





Federal Register / Vol. 45, No. 6 / Wednesday, January 9, 1980 / Proposed Rules 


1905 


year's expenses may be placed in an 
operating reserve not to exceed 
approximately one marketing year's 
operational expenses or such lower 
limits as the Committee, with the 
approval of the Secretary, may 
establish. Funds in such reserve shall be 
available for use by the Committee for 
expenses authorized pursuant to 
§ 985.40. Funds in excess of those placed 
in the operating reserve shall be 
refunded to handlers: Provided, That 
any sum paid by a first handler in 
excess of that handler's pro rata share 
of the expenses during any marketing 
year may be applied by the Committee 
at the end of such marketing year to any 
outstanding obligations due the 
Committee from such person. Each 
handler’s share of such excess funds 
shall be the amount of assessments paid 
in excess of that handler's pro rata 
share. 

(b) Disposition of funds upon 
termination of order. Upon termination 
of this part, any funds not required to 
defray the necessary expenses of 
liquidation shall be disposed of in such 
manner as the Secretary may determine 
to be appropriate: Provided, That to the 
extent practicable, such funds will be 
returned pro rata to the first handler 
from whom such funds were collected. 

Marketing Policy 

§ 985.50 Marketing policy. 

(a) The Committee shall meet on or 
before January 15 of each year to adopt 
a Marketing Policy for the ensuing 
marketing year or years. As soon as is 
practical following the meeting or 
meetings, the Committee shall submit to 
the Secretary recommendations for 
volume regulations deemed necessary to 
meet market requirements and establish 
orderly marketing conditions. 

Additional reports shall be submitted to 
the Secretary if the Committee 
subsequently adopts a new or revised 
policy because of changes in the 
demand and supply situation with 
respect to the*various classes of oil. 

(b) In determining such marketing 
policy, Committee consideration shall 
include but not be limited to: 

1. The estimated quantity of salable 
oil of each class held by producers and 
handlers; 

2. the estimated demand for each 
class of oil; 

3. prospective production of each 
class of oil; 

4. total of allotment bases of each 
class for the currrent marketing year 
and the estimated total of allotment 
bases of each class for the ensuing 
marketing year; 


5. the quantity of reserve oil, by class, 
in's tor age; 

6. producer prices of oil, including 
prices for each class of oil; 

7. general market conditions for each 
class of oil, including whether the 
estimated season average price to 
producers is likely to exceed parity. 

(c) Notice of the marketing policy 
recommendations for a marketing year 
and any later changes shall be 
announced publicly by the Committee, 
and be submitted promptly to the 
Secretary and all producers and 
handlers. The Committee shall publicly 
announce its marketing policy or 
revision thereof and notice and contents 
thereof shall be submitted to producers 
and handlers by bulletins or through 
appropriate media. 

(d) As soon as practicable following 
the effective date of this subpart and the 
organization of the Committee, the 
Committee may adopt a marketing 
policy for the 1980-81 marketing yar. 

§ 985.51 Recommendations for volume 
regulation. 

(a) If the Committee's marketing 
policy considerations indicate a need for 
limiting the quantity of oil of each class 
marketed, the Committee shall 
recommend to the Secretary a salable 
quantity and allotment percentage for 
the ensuing marketing year. Such 
recommendations shall be made prior to 
February 15, or such other date as the 
Committee, with the approval of the 
Secretary, may establish. 

(b) At any time during the marketing 
year for which the Secretary, pursuant 
to § 985.52(a), has established a salable 
quantity and an allotment percentage 
for each class of oil, the Committee may 
recommend to the Secretary that such 
quantity be increased with an 
appropriate increase in the allotment 
percentage. Each such recommendation, 
together with the Committee’s reason for 
such recommendation, shall be 
submitted promptly to the Secretary. 

(c) As soon as practicable following 
the effective date of this subpart and the 
organization of the Committee, the 
Committee may recommend a salable 
quantity for the 1980-81 marketing year. 

§ 985.52 Issuance of volume regulation. 

(a) Whenever the Secretary finds, on 
the basis of the Committee’s 
recommendation or other information, 
that limiting the total quantity of a class 
of oil of any crop that handlers may 
purchase from or handle on behalf of 
producers during a marketing year, 
would tend to effectuate the declared 
policy of the act, the Secretary shall 
establish the salable quantity for that 
oil. The salable quantity shall be 


prorated among producers by applying 
an allotment percentage to each 
producer’s allotment base for that class 
of oil. The allotment percentage shall be 
established for each class of oil by 
dividing the salable quantity by the total 
of all producer's allotment bases for the 
same class of oil. 

(b) When an allotment percentage for 
a class of oil is established for any 
marketing year, no handler shall 
purchase from or handle on behalf of 
producers any oil of that class during 
such year unless: 

1. It is, at the time of handling, within 
the unused portion of a producer’s 
annual allotment, and 

2. such handler notifies the Committee 
of the handling in such manner as it may 
prescribe. 

§ 985.53 Allotment base. 

(a) Initial issuance. Each producer 
desiring an allotment base for one or 
more classes of oil shall register with 
the Committee and furnish to it, oh 
forms provided by the Committee, a 
report of the number of pounds of each 
class of oil sold during each of the 
marketing years of 1977, of 1978, and of 
1979, which is the representative base 
period, and the number of pounds of 
each class of oil currently available for 
sale and the location of such oil, the 
name and address of each handler, the 
quantity of oil by class sold to each 
handler, the acreage and location of 
each year’s production of spearmint, and 
any additional information requested by 
the Committee. A producer who has 
changed or changes identity from an 
individual producer to a partnership or 
corporate producer, or from a 
partnership to a corporate or individual 
producer, or from a corporate to a 
partnership or individual producer, may 
for the purpose of establishing the initial 
and subsequent allotment base, register 
with the Committee as one and the same 
person. 

(b) (1) Initially, the allotment base for 
each class of oil shall be established by 
the Committee for each registered 
producer, at the option of such producer, 
as follows: 

(i) The average annual number of 
pounds of oil of that class sold during 
any two marketing years of the 
representative base period; or 

(ii) The average annual number of 
pounds of that class of oil sold during 
the representative period plus 33‘/a 
percent of oil of that class currently 
available for sale; or 

(in) The quantity of that class of oil 
sold during the 1979 marketing year, 
plus the quantity of that class of oil 
currently available for sale. 
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(2) If a producer has spearmint 
planted by February 27,1979, but has no 
sales history during the representative 
period, the producers’s allotment base 
shall be established by multiplying its 
acreage to be harvested for spearmint 
oil by the average amount of oil per acre 
sold in the allotment base of other 
producers in the state or area, 
whichever is more representative, in 
which the acreage is located: Provided\ 
That, the Committee shall review and 
adjust these allotment bases in 
accordance with paragraph (c) of this 
section on the basis of the producer’s 
sales of spearmint oil. 

(c) Periodically, but at least once 
every five years, the Committee shall 
review and adjust each producer’s 
allotment base to recognize changes and 
trends in production and demand. Any 
such adjustment shall be made in 
accordance with a formula prescribed 
by the Committee with the approval of 
the Secretary. 

(d) (1) Beginning with the 1982-83 
marketing year, the Committee annually 
shall make additional allotment bases 
available for each class of oil in the 
amount of no more than 1 percent of the 
total allotment base for that class of oil. 
Fifty percent of these additional 
allotment bases shall be made available 
for new producers and 50 percent made 
available for existing producers. 

(2) Any person may apply for an 
additional allotment base for any class 
of oil by filing an application with the 
Committee on or before December 1 of 
the marketing year preceding the 
marketing year for which the additional 
allotment bases will be made available. 

(3) The Committee shall, with the 
approval of the Secretary, establish 
rules and regulations to be used for 
determining the distribution of 
additional allotment bases. In 
establishing such rules, the Committee 
shall take into account, among other 
things, the minimum economic 
enterprise requirements for oil 
production, the applicant’s ability to 
produce oil, the area where the oil will 
be produced and other economic and 
marketing factors. 

(e) The right of each producer 
receiving an allotment base, or any legal 
successor in interest, to retain all or part 
of an allotment base, shall be dependent 
on continuance to make a bona fide 
effort to produce the annual allotment 
referable thereto and failing to do so, 
such allotment base shall be reduced by 
an amount equivalent to such 
unproduced portions. 

§ 985.54 Issuance of annual allotments. 

(a) Whenever the Secretary 
establishes a salable quantity and 


allotment percentage for a class of oil 
that may be freely marketed during a 
marketing year, the Committee shall 
issue an annual allotment to each 
producer holding an allotment base for 
that class of oil. Each producer’s annual 
allotment for a class of oil shall be 
determined by multiplying the 
producer’s allotment base for that class 
of oil by the applicable allotment 
percentage. 

(b) On or before December 1, the 
Committee shall furnish each registered 
holder of an allotment base a form for 
the producer to apply for an annual 
allotment for the ensuing marketing 
year. The Committee, with the approval 
of the Secretary, shall establish rules 
and regulations prescribing the 
information to be submitted on this 
form. The Committee shall notify each 
producer of the producer’s annual 
allotment for each class of oil within 10 
days after the Secretary establishes the 
salable quantity and allotment 
percentage. 

(c) Through 1981, a handler may 
acquire oil of a producer's own 
production to fulfill a written contract 
entered into by these two persons prior 
to February 27,1979. The terms of this 
contract shall require the producer to 
deliver to to that handler a specified 
quantity of a class of oil from that 
producer’s production at a specific price 
from a specified acreage and produced 
prior to 1982. The quantity of oil 
acquired by the handler pursuant to that 
contract during the 1980-81 or 1981-82 
marketing year may exceed the 
producer’s annual allotment for the 
applicable marketing year, but shall be 
charged against the producer’s annual 
allotment for that year. 

§ 985.55 Identification 

(a) Each producer shall, under 
supervison of the Committee, identify 
each class of oil within 15 days 
following its production, or such other 
period of time as is recommended by the 
Committee with the approval of the 
Secretary. Identification of oil shall be 
accomplished before its delivery either 
to a handler for handling as salable oil, 
or to the Committee or its designees for 
storage as excess oil. 

(b) Identification shall indicate 
whether the oil is salable or excess oil 
and include the name of the producer, 
the class of oil, the net weight, the 
container number and such other 
information as may be required by the 
Committee. 

(c) Identification shall be 
accomplished in accordance with rules 
and regulations established by the 
Committee with the approval of the 
Secretary. 


(d) No handler shall handle as salable 
oil, and the Committee shall not receive 
as excess oil, any oil that has not been 
identified as provided in this section, 
and no person shall alter or remove any 
identification except when incidental to 
final disposition. 

§ 985.56 Excess oil. 

Oil of any class in excess of a 
producer’s applicable annual allotment 
shall be identified as excess oil and 
shall be disposed of as follows: 

(a) Before October 15, or such date as 
the Committee, with the approval of the 
Secretary, may establish, a producer, 
following notification of the Committee, 
may transfer excess oil to another 
producer to enable that producer to fill a 
deficiency in that producer’s annual 
allotment, or 

(b) Before November 1, or such other 
date as the Committee, with the 
approval of the Secretary, may 
establish, excess oil not used to fill 
another producer’s deficiency shall be 
delivered to the Committee or its 
designees for storage. Such oil shall be 
stored for the account of the producer. 
All costs of storage including 
identification and insurance shall be 
paid by the producer of excess oil. No 
handler shall handle excess oil and no 
producer shall deliver excess oil to other 
than the Committee or its designees. 

(c) The Committee, with the approval 
of the Secretary, may establish such 
rules and regulations as it deems 
necessary for the transfer or storage of 
excess oil. 

§ 985.57 Reserve pool requirements. 

(a) On November 1, or such other date 
as the Committee, with the approval of 
the Secretary may establish, the 
Committee shall pool identified excess 
oil as reserve oil in such manner as to 
accurately account for its receipt, 
storage, and disposition. The Committee 
shall store reserve oil for the account of 
the producer and maintain the identity 
of the reserve oil by producer’s name, 
the year produced, the class of oil, and 
such other identification as may be used 
in normal commercial trade practices. 
The Committee shall designate a 
Committee employee as reserve tool 
manager. 

(b) Disposition. (1) When, in any 
marketing year, a producer has 
produced less than the annual allotment 
of a class of oil, the producer may, upon 
notification of the Committee, fill the 
deficiency with the same class of 
reserve oil from the producer’s prior 
production. 

(2) Prior to March 15 of any year, or 
such other date as recommended by the 
Committee and approved by the 
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Secretary, a producer may notify the 
Committee of a possible deficiency in 
the producer's ensuing year's production 
of oil and wishes to use reserve oil from 
own production to fill the ensuing year’s 
annual allotment, the Committee shall 
approve the producer's request if the oil 
is still available at the time of the 
request. 

(3) Under supervision of the 
Committee, a producer may exchange 
salable oil for the same class and 
quantity of reserve oil from own 
production so long as the oil is properly 
identified. 

(4) When the Committee finds that 
additional oil is needed to fill the normal 
market demand, it shall offer all or a 
portion of the reserve oil for sale to 
handlers. Offers to sell, extension of 
offers and withdrawal of offers shall be 
subject to disapproval by the Secretary. 
The Committee may establish rules and 
regulations governing the offers and sale 
to handlers. 

(5) The Committee may use reserve oil 
for market development projects 
approved by the Secretary. Such 
projects may be conducted by the 
Committee or in conjunction with or 
through handlers. 

(c) PooI expenses and proceeds. 
Expenses incurred by the Committee in 
handling and storing reserve oil shall be 
paid by the equity holders. The proceeds 
from the disposition of reserve oil shall 
be distributed, after deduction of any 
expenses incurred by the Committee in 
receiving, handling, storing, and 
disposing thereof, to the equity holders 
or their successors in interest, on the 
basis of the number of pounds, class of 
oil and quality credited to each equity 
holder’s account in the pool. A full 
accounting to each equity holder, or 
successor in interest, in each reserve 
pool shall be made by the Committee 
annually. 

§ 985.58 Exempt oil 

Oil held by a producer or handler on 
the effective date of this subpart shall 
not be regulated under this subpart if 
reported and identified to the Committee 
not later than 60 days after that date. 

Any such oil not reported and identified 
to the Committee shall be subject to all 
regulation under this subpart. 

§ 985.59 Transfers. 

(a) Nothing contained in this part shall 
prevent a producer from transferring the 
location where that producer’s annual 
allotment is produced to another 
location except that the producer shall 
report the transfer to the Committee 
within 30 days after the transfer. 

(b) A producer may transfer all or part 
of an allotment base to another producer 


under rules and regulations established 
by the Committee, with the approval of 
the Secretary: Provided\ That the 
allotment base obtained by transfer 
from another producer or issued 
pursuant to § 985.53(d)(1) shall not be 
transferred for at least 2 years following 
transfer or issuance, and that the person 
receiving the allotment base submit to 
the Committee, evidence of an ability to 
produce and sell oil from such allotment 
base in the first marketing year 
following the transfer or issuance of the 
allotment base. 

Reports and Records 

§ 985.60 Reports. 

(a) Inventory. Each handler shall file 
with the Committee a certified report 
showing such information as the 
Committee may specify with respect to 
any oil which was held by the handler at 
such times as the Committee may 
designate. 

(b) Receipts. Each handler shall, upon 
request of the Committee, file with the 
Committee a certified report showing for 
each lot of oil received, the identifying 
marks, class of oil, weight, place of 
production, and the producer’s name 
and address at such times as the 
Committee may designate. 

(c) Other reports. Upon the request of 
the Committee, each handler shall 
furnish such other information as may 
be necessary to enable the Committee to 
exercise its powers and perform its 
duties under this part. 

§985.61 Records. 

Each handler shall maintain such 
records pertaining to all oil handled as 
will substantiate the required reports. 

All such records shall be maintained for 
not less than 2 years after the 
termination of the marketing year to 
which such records relate. 

§ 985.62 Verification of reports and 
records. 

For the purpose of assuring 
compliance with record keeping 
requirements and verifying reports filed 
by producers and handlers, the 
Secretary and the Committee, through 
its duly authorized employees, shall 
have access to any premises where 
applicable records are maintained, 
where oil is received or held, and at any 
time during reasonable business hours, 
shall be permitted to inspect such 
handlers’ premises, and any and all 
records of such handlers with respect to 
matters within the purview of this part. 

§ 985.63 Confidential information. 

All reports and records furnished or 
submitted by handlers to, or obtained by 
the employees of, the Committee which 


contain data or information constituting 
a trade secret or disclosing the trade 
position, financial condition, or business 
operations of the particular handler from 
whom received, shall be treated as 
confidential and the reports and all 
information obtained from records shall, 
at all times, be kept in the custody and 
under the control of one or more 
employees of the Committee who shall 
disclose such information to no person 
other than the Secretary. 

Miscellaneous Provisions 

§ 985.64 Compliance. 

No person shall handle oil except in 
conformity with the provisions of this 
part. 

§ 985.65 Rights of the Secretary. 

Members of the Committee and 
subcommittees, and any agents, 
employees or representatives thereof, 
shall be subject to removal or 
suspension by the Secretary at any time. 
Each and every decision, determination, 
and other act of the Committee shall be 
subject to the continuing right of 
disapproval by the Secretary at any 
time. Upon such disapproval, the 
disapproved action of the Committee 
shall be deemed null and void, except as 
to acts done in reliance thereon or in 
accordance therewith prior to such 
disapproval by the Secretary. 

§ 985.66 Derogation. 

Nothing contained in this part is. or 
shall be construed to be. in derogation 
or in modification of the rights of the 
Secretary or of the United States (a) to 
exercise any powers granted by the act 
or otherwise, or (b) in accordance with 
such powers, to act in the premises 
whenever such action is deemed 
advisable. 

§ 985.67 Agents. 

The Secretary may. by designation in 
writing, name any officer or employee of 
the United States or name any agency or 
division in the U.S. Department of 
Agriculture, to act as the Secretary’s 
agent or representative in connection 
with any of the provisions of this part. 

§ 985.68 Personal liability. 

No member or alternate member of 
the Committee and no employee or 
agent of the Committee shall be held 
personally responsible, either 
individually or jointly with others, in 
any way whatsoever, to any person for 
errors in judgement, mistakes, or other 
acts, either of commission or omission, 
as such member, alternate, employee, or 
agent, except for acts of dishonesty, 
willful misconduct, or gross negligence. 
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S 985.69 Duration of immunities. 

The benefits, privileges, and 
immunities conferred upon any person 
by virtue of this part shall cease upon its 
termination, except with respect to acts 
done under and during the existence of 
this part 

§ 985.70 Separability. 

If any provision of this part is 
declared invalid or the applicability 
thereof to any person, circumstance or 
thing is held invalid, the validity of the 
remainder of this part or the 
applicability thereof to any other 
person, circumstance, or thing shall not 
be affected thereby. 

§ 985.71 Effective time. 

The provisions of this subpart, and of 
any amendment thereto, shall become 
effective at such time as the Secretary 
may declare and shall continued in force 
until terminated or suspended in one of 
the ways specified in § 985.72. 

§ 985.72 Termination. 

(a) Failure to effectuate. The 
Secretary shall terminate or suspend the 
operation of any or all of the provisions 
of this part upon a finding that such 
provisions obstruct or do not tend to 
effectuate the declared policy of the act. 

(b) Referendum. The Secretary shall 
terminate the provisions of this subpart 
at the end of any marketing year upon a 
finding that such termination is favored 
by a majority of the producers who, 
during the preceding marketing year, 
produced for market more than 50 
percent of the volume of oil so produced: 
Provided, That termination shall be 
effective only if announced before May 
31 of the then current marketing year. 

(c) Termination of act The provisions 
of this subpart shall, in any event, 
terminate whenever the provisions of 
the act authorizing them cease to be in 
effect. 

§ 985.73 Proceedings after termination. 

Upon termination of the provisions of 
this part, the Committee shall, for the 
purpose of liquidating the affairs of the 
Committee, continue as trustees of all 
the funds and property then in its 
possession or under its control, 
including claims for any funds unpaid or 
property not delivered at the time of 
such termination. The said trustees shall 
(a) continue in such capacity until 
discharged by the Secretary; (b) from 
time to time account for all receipts and 
disbursements and deliver all property 
on hand, together with all books and 
records of the Committee and of the 
trustees, to such persons as the 
Secretary may direct; and (c) upon the 
request of the Secretary execute such 


assignments or other instruments 
necessary or appropriate to vest in such 
person full title and right to all of the 
funds, property, and claims vested in the 
Committee or the trustees pursuant 
thereto. Any person to whom funds, 
property, or claims have been 
transferred or delivered, pursuant to this 
section, shall be subject to the same 
obligation imposed upon the Committee 
and upon trustees. 

$ 985.74 Effect of termination or 
amendment 

Unless otherwise expressly provided 
by the Secretary, the termination of this 
subpart or of any regulation issued 
pursuant to this subpart, or the issuance 
of any amendment to either thereof, 
shall not (a) affect or waive any right, 
duty, obligation, or liability which shall 
have arisen or which may thereafter 
arise in connection with any provision 
of this subpart or any regulation issued 
hereunder, or (b) release or extinguish 
any violation of this subpart or any 
regulation issued hereunder, or (c) affect 
or impair any rights or remedies of the 
Secretary or any other person with 
respect to any such violation. 

This proposal has been reviewed 
under the USDA criteria estalished to 
implement Executive Order 12044, 
“Improving Government Regulations*’, 
and has been classified “significant”. An 
approved Draft Impact Analysis is 
available from William J. Higgins, Chief. 
Specialty Crops Branch. Fruit and 
Vegetable Division, AMS, USDA. 
Washington, D.C. 20250. 

Copies of this notice may be procured 
from the Hearing Clerk, United States 
Department of Agriculture. South 
Building. Room 1077, Washington, D.C. 
20250 or may be inspected there. 

Signed at Washington, D.C. on January 4. 
1980. 

William T. Manley, 

Deputy Administrator, Marketing Program 
Operations. 

(FR Doc 00-697 Filed 1-6-90 0:45 am] 

BILLING CODE 3410-02-M 


7 CFR Part 1064 
(Docket No. AO-23-A52I 

Milk in the Greater Kansas City 
Marketing Area; Decision on Proposed 
Amendments to Marketing Agreement 
and to Order 

agency: Agricultural Marketing Service, 
USDA. 

action: Proposed rule. 

summary: This decision adopts changes 
in the present order provisions based on 
industry proposals considered at a 


public hearing held October 30, 197a 
The amendments would permit the 
Director of the Dairy Division to change 
temporarily the pooling standards for 
supply plants. Also, supply plant 
operators would be permitted to divert 
producer milk directly from farms to 
nonpool plants for manufacturing. The 
changes are necessary to reflect current 
marketing conditions and to insure 
orderly marketing in the regulated area. 
FOR FURTHER INFORMATION CONTACT: 
Maurice M. Martin, Marketing 
Specialist. Dairy Division, Agricultural 
Marketing Service. U.S. Department of 
Agriculture, Washington, D.C. 20250, 
(202) 447-7183. 

SUPPLEMENTARY INFORMATION: Prior 
documents in this proceeding: 

Notice of hearing—Issued September 
29,1978; published October 6,1978 (43 
FR 46305). 

Extension of time for filing briefs— 
Issued January 15,1979; published 
January 19,1979 (44 FR 3989). 

Recommended decision—Issued July 
24,1979; published July 30,1979 (44 FR 
44517). 

Extension of time for filing 
exceptions—Issued August 13,1979; 
published August 18,1979 (44 FR 47950). 

A public hearing was held to consider 
proposed amendments to the marketing 
agreement and the order regulating the 
handling of milk in the Greater Kansas 
City marketing area. The hearing was 
held in accordance with the provisions 
of the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601 et 
seq .), and the applicable rules'of 
practice (7 CFR Part 900), at Kansas 
City, Missouri, on October 30,1978. 
Notice of such hearing was issued on 
September 29.1978 (43 FR 43005). 

Upon the basis of the evidence 
introduced at the hearing and the record 
thereof, the Acting Deputy 
Administrator, Marketing Program 
Operations, on July 24,1979 (44 FR 
44517) filed with the Hearing Clerk, 
United States Department of 
Agriculture, his recommended decision 
containing notice of the opportunity to 
file written exceptions thereto. 

The material issues, findings and 
conclusions, rulings, and general 
findings of the recommended decision 
are hereby approved and adopted and 
are set forth in full herein, subject to the 
following modifications: 

1 . Under Issue No. 1 , Pooling 
standards for a supply plant, paragraphs 
29 and 45 are revised. 4 new paragraphs 
are added following paragraph number 
32 and 2 new paragraphs are added 
following paragraph number 45. 

The material issues on the record of 
the hearing relate to: 
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1. Pooling standards for a supply 
plant. 

2. Diversion of producer milk. 

At the hearing, no testimony was 
presented concerning a hearing notice 
proposal (Proposal No. 4) to amend 
§ 1064.45(d), Market Administrator's 
reports and onnoucements concerning 
classification. Accordingly no further 
consideration is given to the proposal in 
this proceeding. 

Findings and Conclusions 

The following findings and 
conclusions on the material issues are 
based on evidence presented at the 
hearing and the record thereof: 

1. Pooling standards for a supply 
plant. 

No change should be made on the 
basis of this record in the supply plant 
shipping requirements. Instead, the 
Director of the Dairy Division 
(Agricultural Marketing Service, U.S. 
Department of Agriculture) should be 
authorized to temporarily*increase or 
decrease the supply plant shipping 
percentages by up to 20 percentage 
points if it is determined that additional 
shipments are needed or that excessive 
shipments are expected to be made. 

The order currently provides pool 
status to a supply plant from which 
transfers to pool distributing plants and/ 
or Class I milk disposed of on routes in 
the marketing area amount to not less 
than 50 percent of its monthly receipts of 
Grade A milk from dairy farmers. A 
plant which is pooled as a supply plant 
in each of the months of September 
through January acquires automatic 
pooling status in the subsequent months 
of February through August unless 
nonpool plant status is requested. 

The order also provides that a supply 
plant operated by a cooperative 
association may qualify as a pool plant 
on the basis of the cooperative’s total 
milk movements to pool distributing 
plants either by transfer from a supply 
plant or directly from member 
producers* farms. This provision is not 
at issue in the proceeding. However, for 
the purpose of this discussion, such a 
pool supply plant shall be referred to as 
a “cooperative balancing plant". 

Several proposals concerning supply 
plant performance standards were 
considered at the hearing. Mid-America 
Dairymen, Inc. (Mid-Am), a cooperative 
association of producers .supplying a 
major portion of the fluid milk market 
proposed that a supply plant no longer 
be provided automatic pooling status 
during the February-August period but 
instead be required to ship milk to 
distributing plant each month to qualify 
for pooling. As proposed, a supply plant 
that met the present 50 percent shipping 


requirement during each of the months 
of September through January could 
continue to be a pool plant during the 
subsequent February through August 
period by shipping a minimum of 30 
percent of its receipts in each of the 
latter months. Under the proposal, if the 
shipping requirements of 50 percent was 
not met during each of the months of 
September through January, then the 
plant would have to meet the 50 percent 
shipping requirement each month to 
qualify for pooling that month. 
Additionally, Mid-Am proposed that the 
market administrator be authorized to 
increase or decrease these shipping 
requirements on a temporary basis by 
up to 20 percentage points if he finds 
such revision is necessary to obtain 
needed milk shipments or to prevent 
uneconomic shipments. 

Fairmont Foods Co., a proprietary 
handler operating two distributing 
plants in the market, also proposed that 
supply plants be required to ship every 
month of the year. Specifically, it 
proposed that shipping requirements be 
equal to about 80 to 90 percent of the 
projected market's Class I utilization for 
the month and that such shipping 
requirements be announced by the 
market administrator on the 5th day of 
each month. Fairmont also proposed 
that qualifying shipments by a supply 
plant should include milk delivered 
directly from farms to distributing plants 
by the supply plant operator. 

At the hearing, Associated Milk 
Producers, Inc., (AMPI) also supported 
the adoption of year-round shipping 
requirements provided that such 
performance requirements were minimal 
during the months of heavy production. 
Specifically, under its proposal, a pool 
supply plant would have to ship at least 
50 percent of its receipts from producers 
to distributing plants during the months 
of September through November and 25 
percent during all other months. 
However, as a condition to its year- 
round shipping proposal, AMPI further 
proposed (1) that a supply plant which 
has maintained pool status for three 
consecutive months be granted pool 
plant status for the first subsequent 
month in which it fails to qualify as a • 
pool plant on the basis of shipments; 
and (2) that a supply plant be allowed to 
include as qualifying shipments milk 
delivered directly from producers’ farms 
to pool distributing plants. 

In support of its proposal, Mid-Am 
contended that there is need for year- 
round shipping requirements because 
distributing plant have become more 
dependent during each month of the 
year on supply plant milk to fulfill their 
total plant requirements. The 


spokesman for Mid-Am testified that 
this greater dependence on supply plant 
milk has resulted from changes in 
bottling schedules of distributing plants 
and a demand by such plants for skim 
milk. In his opinion, year-round shipping 
requirements would assure distributing 
plants of a continuing, adequate milk 
supply from supply plants when needed. 

Mid-Am indicated that its proposal for 
year-round shipping requirements was 
prompted by the growing trend, 
particularly in other markets, in the 
number of manufacturing plants that 
have qualified as pool supply plants 
under an order. 1 This trend, according to 
the spokesman for Mid-Am, stems from 
the gradual conversion from Grade B to 
Grade A production, which he claimed 
was happening in the procurement area 
for the Kansas City market The witness 
indicated that this prompts 
manufacturing plants to qualify as pool 
supply plants in order that they may use 
pool proceeds from the fluid market to 
pay a competitive price to their dairy 
farmers and thus insure a supply of milk 
at their plants. Although admitting that 
this has not been a problem under the 
Kansas City order, the witness for Mid- 
Am maintained that the present 
automatic pooling provision provides an 
opportunity for a manufacturing plant 
operator to pool a supply of milk 
without assuming any responsibility to 
supply the Quid market on a continuing 
basis throughout the year. He held that 
this consideration sugests the need to 
incorporate year-round shipping 
requirements. 

A spokesman for Fairmont also 
testified in support of the elimination of 
the automatic pooling provision, 
claiming that the present pooling 
standards do not encourage adequate 
milk shipments. He expressed the belief 
that all pool supply plants should be 
required to supply a proportionate "fair 
share" of the market’s fluid needs each 
month of the year. The Fairmont witness 
complained that relatively low shipping 
standards contribute significantly to a 
supply organization’s ability to collect 
unreasonably high over-order premiums 
and/or service charges from handlers. 

In further support of its position, the 
witness for Fairmont testified that in the 
late summer of 1978 his firm was 
notified by Mid-Am, which was 
Fairmont’s regular supplier, that 
beginning in September 1978 Mid-Am 
would hold back some of its pooled milk 
from Order 64 distributing plants so that 
it would have a sufficient volume of milk 


1 At the time of the hearing there was only one 
manufacturing plant qualified as a pool supply plant 
under the order (exclusive of cooperative balancing 
plants.) 
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at its manufacturing operations to 
maintain a profitable operating level. 
The witness indicated that after trying 
to secure alternative supplemental 
supplies of milk, the distributing plant 
operators, through negotiations with 
Mid-Am, were able to obtain adequate 
supplies. However, according to the 
witness, this was accompbshed by 
paying a higher price (an additional 12 
cents per hundred-weight) on all milk 
purchased from Mid-Am. In this regard, 
a spokesman for Mid-Am testified that 
in September 1978 about 1,000,000 
pounds of milk were moved to 
distributing plants from other markets to 
accommodate the requests of the 
distributors for milk. 

While obviously disturbed about the 
12-cent per hundredweight additional 
charge for all milk purchased from Mid- 
Am, the spokesman for Fairmont 
acknowledged an understanding of Mid- 
Am’s position in this regard—in 
particular, the need to overcome losses 
in its manufacturing operation because 
of inadequate volumes so as to be 
competitive with other cooperatives and 
proprietary handlers who are competing 
for producers. However, it was his belief 
that distributing plant operators should 
not have to pay this additional charge to 
obtain adequate supplies while at the 
same time other suppliers are engaged 
principally in manufacturing operations. 
In his opinion, requiring a supply plant 
to ship on a year-round basis, as he 
proposed, would make additional milk 
available to his and other distributing 
plants and thus eliminate the need to 
import milk from other markets. 

Although supporting year-round 
shipping requirements for supply plants, 
the spokesman for AMPI indicated that 
he was unaware of any problem that 
distributing plant operators were 
experiencing in obtaining adequate 
supplies during the months (February- 
August) when qualified pool supply 
plants are not required to make 
shipments. It was his contention that 
supply plants associated with the 
market are making adequate milk 
supplies available to distributing plants 
when the milk is needed. In his view, 
however, requiring some minimal level 
of shipments during each month of the 
year would assure the pooling of only 
those supply plant operations whose 
major interest is supplying the fluid 
requirements of distributing plants. He 
contended that the automatic pooling 
feature tends to encourage 
manufacturing plants to associate with 
the market in order to maintain a supply 
of milk for manufacturing purposes 
without regard to supplying the fluid 
market. 


While the three proponents of year- 
round shipping standards differed as to 
the levels at which a supply plant 
should perform to acquire pool status, 
they were in agreement that the 
automatic pooling feature should be 
eliminated. This change, they argued, 
was necessary to reduce the incentive 
for supply plants primarily engaged in 
manufacturing to obtain pool plant 
status by shipping only during the fall 
months, as is presently required by the 
order. Moreover, they maintained that 
year-round shipping requirements would 
assure a more equitable sharing among 
all supply plant handlers of the 
responsibility of supplying the Class I 
needs of the market. They contended 
that year-round shipping requirements 
would provide additional assurance to 
pool distributing plants that fluid milk 
supplies would be available from supply 
plants when needed. 

Only three of the Bix pool supply 
plants on the market at the time of the 
hearing would be directly affected by 
the proposed changes. One of the three 
is a pool plant located at Jesup, Iowa, 
that is operated by AMPI. The plant's 
primary activity is supplying skim milk 
to pool distributing plants. Another of 
the three pool supply plants, the Bit 
O’Gold Cheese Company, is located at 
Wamego, Kansas. The third is the 
National Farmers Organization plant at 
Jefferson City, Missouri. The three 
remaining pool supply plants on the 
market are operated by Mid-Am and are 
located at Ottawa, Kansas, Sabetha, 
Kansas, and at Chillicothe, Missouri. 
These three plants, however, are pooled 
under the cooperative balancing plant 
provisions of the order which are not at 
issue in this proceeding. 

The purpose of pooling standards for 
supply plants is to distinguish between 
those plants substantially engaged in 
serving the fluid needs of the regulated 
market and those plants that do not 
serve the market to a degree that 
warrants their sharing, through pooling, 
in the market's Class I returns. The 
standards also must assure that supply 
plants associated with the market will 
make milk available to distributing 
plants at the times and in the quantities 
needed. However, supply plants 
regularly serving the market should not 
be required to ship substantial 
quantities of milk when the milk is not 
needed. 

As noted previously, the order now 
permits a supply plant that has met the 
minimum shipping requirements during 
the months of September through 
January to qualify as a pool plant during 
the other months without having to meet 
any specified shipments to distributing 


plants. This automatic pooling feature 
has been an integral part of the order’s 
pooling provision for supply plants for 
many years. It recognizes that the 
demand for supply plant milk is usually 
less in the months of seasonally high 
production than in other months. 
Requiring no shipments during the 
heavy production months from those 
supply plants with an established 
association with the market avoids 
unnecessary, as well as uneconomical, 
shipments to pool distributing plants for 
the sole purpose of maintaining pool 
status for the supply plants. Moreover, 
the automatic pooling feature permits 
those producers who have established 
their association with the fluid market 
through deliveries to a pool supply plant 
to share in the market’s Class I sales 
when supply plant milk may not be 
needed by distributing plants. 

The adoption of year-round shipping 
requirements should be based on an 
indication that distributing plants are 
experiencing difficulty in obtaining 
adequate milk supplies for fluid uses 
from pool supply plants. There is no 
basis on this record from which it might 
be concluded that this is the case. This 
is so even at a time when operators of 
distributing plants have become 
increasingly dependent on supply plant 
milk because of changes in their bottling 
patterns and their desire, in some cases, 
to be supplied with milk of a 
standardized butterfat test. 

The fact that Mid-Am started in 
September 1978 to retain milk for its 
manufacturing operations which was 
formerly available to distributing plants, 
in itself, provides no basis for adopting 
year-round shipping requirements. There 
was no demonstration that this action of 
Mid-Am caused an actual or potential 
shortage of milk at distributing plants. 
Moreover, the record provides ho 
evidence that any of the market’s 10 
distributing plants have had or expect to 
have any difficulty in obtaining 
adequate supplies of milk to meet their 
fluid requirements. In fact, except for 
Fairmont, none of the other 8 
distributing plant operators testified at 
the hearing. 

What appears to be evident in this 
regard is that any supply problem 
arising from Mid-Am’s decision was not 
related to the order’s supply plant 
shipping requirements but was due to a 
business decision of Mid-Am to retain 
producer milk in its plants for 
manufacturing that normally went 
directly from farms to distributors. 
Historically, Mid-Am has been the 
principal supplier for this market, 
supplying about 75 percent of the 
market’s fluid milk needs. A large 
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proportion of such supply is moved 
directly from member producers’ farms 
to pool distributing plants. The 
remainder is supplied the fluid market 
from its three plants the are pooled 
under the cooperative balancing plant 
provisions of the order. To qualify these 
supply plants as pool plants, at least 50 
percent of the cooperative’s members' 
milk must be received at pool 
distributing plants during the current 
month, or during the immediately 
preceding 12-month period, either by 
transfer or directly from member 
producers’ farms. Such cooperative 
balancing plant performance standard is 
applicable to each month of the year 
and no automatic pooling is allowed as 
is the case with the supply plant pooling 
provisions here at issue. 

Now, in an apparent effort to retain a 
certain volume of its member milk for its 
manufacturing plants, Mid-Am has 
expressed its intent to make available to 
distributing plants milk supplies from 
nearby markets to meet the total fluid 
demands of the Kansas City market. It 
was Mid-Am’s position that the 
reduction in the availability of its local 
producer milk should be offset by 
forcing other suppliers on the market to 
supply greater quantities of milk to 
distributing plants. 

This argument, however, does not 
provide any foundation for adopting 
year-round shipping requirements. By 
implication, the cooperative's position in 
this regard suggests that the supply 
plants currently pooled under the order 
are meeting only the minimum shipping 
requirements during the qualifying 
period and then failing to make needed 
shipments to distributing plants during 
the period in which shipments are not 
required by the order. The record 
provides no evidence that this is the 
case. Instead, it appears that supply 
plants are making milk supplies 
available to distributing plants when the 
milk is needed. 

One of the goals of the proponents for 
eliminating the automatic pooling 
feature for supply plants was to prevent 
the possible pooling of milk not 
previously associated with the market 
and not reasonably needed to supply the 
fluid requirements of the market. The 
record does not indicate that this is a 
problem in the market now or that there 
is any impending attachment of 
substantial milk supplies to the market 
tha might be a disruptive factor for 
producers. 

The record in this proceeding does not 
provide a compelling basis for 
concluding that year-round shipping 
requirement provisions for supply plants 
are essential to assure adequate 
supplies of milk at distributing plants for 


fluid use in this market. Accordingly, 
such provisions are denied. 

The order should be amended to 
provide, however, for a temporary 
upward or downward adjustment of the 
shipping percentages for supply plants if 
the Director of the Dairy Division 
determines that additional supplies are 
needed at distributing plants or that 
fewer shipments to such plants are 
needed. The adjustment should be 
limited to not more than 20 percentage 
points. 

Under such an arrangement, the 
Director would investigate the need for 
revision, either on his own initiative or 
at the request of interested persons. If 
the investigation showed that a revision 
might be appropriate, the Director would 
issue a notice stating that a temporary 
revision of the shipping requirements is 
being considered and inviting views of 
interested persons with respect to the 
proposed revision. After evaluating such 
views, the Director would then decide 
whether a temporary revision is 
warranted. 

The evidence developed regarding the 
supply plant poolingjssue suggests the 
possibility that significant changes 
affecting the market's supply-demand 
situation could develop for a short time 
which warrants an immediate 
adjustment (up or down) in the shipping 
percentages. Under the current order 
provisions, a change in the shipping 
requirement for supply plants can be 
accomplished only through a time- 
consuming amendment proceeding or by 
suspension. Such changes that could be 
accomplished through suspension, 
however, are limited, because of 
procedural requirements, to relaxing 
rather than increasing the shipping 
requirements. Inclusion of a provision to 
adjust temporarily supply plant shipping 
percentages will enhance the ability of 
the order to deal with short-run 
emergency situations on a timely basis. 

Any such temporary revision of 
shipping percentages is intended only to 
meet an emergency situation and, 
therefore, should be of short duration. 
Also, the implementation of this 
provision is not intended to assure 
distributing plant operators of a supply 
of milk for their total plant operations. 
Some plant operators manufacture 
"soft" products (Class II items) in 
conjunction with their fluid milk 
operations and their need for milk 
extends to these items also. This 
provision is intended to encourage the 
movement of milk supplies to 
distributing plants for Class I use only 
on those occasions when the 
relationship of supplies to salea changes 
in such a way as to warrant a temporary 
increase in shipping percentages. 


Similarly, action might be needed to 
reduce the shipping percentages 
temporarily to prevent uneconomic 
shipments solely for pooling. The 
adoption of provisions for a temporary 
adjustment of the shipping percentages 
will add a degree of flexibility to the 
supply plant pooling provisions that is 
not now available in the case of 
emergency situations. 

AMPI opposed the adoption of this 
provision to provide for temporary 
changes in shipping percentages. The 
spokesman for the cooperative was 
concerned that it would have little 
practical effect on making additional 
supplies available to distributing plants 
because of the relatively small 
quantities of supply plant milk pooled. 
He also stressed that the procedures 
that would have to be followed in 
implementing a temporary adjustment 
would be lengthy and would place an 
undue burden of responsibility on the 
Director of the Dairy Division. He 
believed such a temporary revision 
could interfere with the normal supply 
arrangements that a distributing plant 
operator enters into with a supplier. He 
concluded that any need to adjust 
shipping standards to meet an 
emergency supply situation could be 
accomplished equally or more efficiently 
through an emergency amendment 
proceeding. 

A provision similar to the one 
proposed herein has been in the Chicago 
Regional market since 1969. Experience 
with this provision indicates that it can 
be administered effectively during an 
emergency without placing an undue 
burden of responsibility on the Director 
of the Dairy Division. Of course, AMPI 
is correct in pointing out in its exception 
that the provision may not be as useful 
to this market as it has been to the 
Chicago market because of the different 
supply arrangements in the two markets. 
Nevertheless, the fact that it may be less 
useful to this market is no basis for 
denying its use entirely. 

There is no basis to conclude that a 
provision for a temporary change in the 
shipping percentage would interfere 
with the normal supply arrangements 
that a distributing plant operator enters 
into with a supplier. As noted, a 
temporary change in the shipping 
percentage would be invoked only after 
it was determined that an emergency 
situation of short duration existed 
affecting the supply-demand 
relationship of milk for fluid purposes in 
the market. We cannot see that this 
provision would cause a distributing 
plant operator not to arrange in advance 
for a regular supply of milk through 
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normal channels, as the spokesman for 
AMP1 contended. 

We agree that the hearing process is 
the preferable method of dealing with 
the need to adjust shipping 
requirements. This is the method that is 
followed in considering any amendment 
to a Federal milk order. It provides a 
satisfactory means of obtaining public 
participation in considering what the 
provisions of a milk order should be. 
Nevertheless, some flexibility in 
adjusting supply plant shipping 
percentages is desirable to deal with 
possible emergency situations that 
cannot be resolved on a timely basis 
through the hearing process or by 
suspension procedures. 

Finally, we cannot agree that the 
provisions for adjusting shipping 
percentages on a temporary basis would 
place an undue burden of responsibility 
on the Direct of the Dairy Division. 
Temporary adjustments would not be 
made without a careful review of the 
marketing conditions involved. 
Additionally, industry views would be 
sought and carefully reviewed. These 
procedures should provide a reasonable 
basis for determining whether or not 
there is a need to temporarily revise 
shipping percentages. 

In its exceptions to the recommended 
decision, AMPI disagreed with the 
findings and conclusions relating to the 
temporary adjustment of the shipping 
percentages. The cooperative claimed 
that this type of provision is “devoid of 
evidentiary support in the record.’* 

AMPI argued that past experience does 
not suggest that there would be 
occasions when temporary changes in 
the supply-demand situation would 
warrant the type of pooling provision 
adopted herein. It claimed that the 
suspension procedure is already 
available in the event there is a need to 
relax the supply plant shipping 
standards. Also, AMPI expressed 
concern that the adjustable pooling 
provision, if invoked, would not apply to 
Mid-Am, the proponent of the provision, 
but rather to AMPI in its capacity as the 
operator of a section 7(b) supply plant. 

In this regard, AMPI apparently believes 
that Mid-Am, which is the major 
supplier of milk for the market, could 
trigger a temporary upward adjustment 
in the shipping percentage by 
withholding milk from distributing 
plants for manufacturing purposes. 

As indicated, providing for a 
temporary upward or downward 
adjustment of the shipping percentages 
will add a degree of flexibility to the 
supply plant pooling standards not now 
available. If reliance is placed only on 
the suspension procedure, the shipping 
percentages can only be relaxed. There 


would be no means short of a hearing to 
increase the shipping requirement if 
more milk was needed at distributing 
plants. 

The claim by AMPI that the record 
lacks evidence of pooling problems that 
would support the flexible pooling 
provision overlooks the pooling issue 
that was the main subject of this 
proceeding. A review of the need to 
increase the shipping requirement 
presumably could have been “handled 
under the temporary adjustment 
procedure. If a change in the shipping 
requirement had been found 
appropriate, it could have been 
implemented in a timely manner. 

AMPI fails to demonstrate 
persuasively that the use of this type of 
pooling provision would be inequitable 
in its application. Each pooling problem 
brought before the Dairy Division would 
be carefully reviewed, of course, and the 
decision reached in the matter could be 
expected to take into account the 
marketing interests of all parties 
involved. 

The provision adopted herein for 
temporary changes in the pooling 
standards provides that any such 
upward adjustment for the months of 
February through August should apply 
only to supply plants that have qualified 
for automatic pooling on the basis of 
shipments in the preceding September- 
January period. A supply plant that 
becomes associated with the market in 
the February-August period and was 
not a pool supply plant in each of the 
preceding months of September-January 
should have to meet only the regular 50 
percent shipping requirement now 
provided in the order if it is to qualify 
for pool status. Also, if a plant which 
would not otherwise qualify for pooling 
would become a pool plant as a result of 
a temporary reduction in the shipping 
percentage by the Director during the 
September-January period, the operator 
of such plant should be permitted to 
retain nonpool status for such plant. 

This may be accomplished if the 
operator of such plant files a written 
request for nonpool status with the 
market administrator at the time the 
report is filed for such plant pursuant to 
§ 1064.30. 

As part of its proposal to revise 
pooling standards for supply plants, 
Mid-Am proposed that only the net 
amount of milk shipped during the 
month to a pool distributing plant from a 
supply plant be counted as qualifying 
shipments for pooling the supply plant. 
The purpose of the proposal, as stated 
by the proponent, is to remove the 
incentive for manufacturing plants to 
gain entry to the market pool by means 
of having a distributing plant receive the 


necessary qualifying shipments of milk 
and then shipping the milk back to the 
manufacturing plant. As proposed, only 
that quantity of the supply plant's 
shipments not offset by return shipments 
would count toward meeting the 
minimum shipping requirement for the 
supply plant. 

This proposal should not be adopted. 
The spokesman for the cooperative did 
not present any specific testimony on 
this issue other than merely offering the 
proposal. Moreover, the record provides 
no evidence of marketing problems that 
would warrant the implementation of a 
safeguard against such exploitation of 
the pool. 

At the hearing, AMPI proposed that a 
supply plant operated by a cooperative 
association be allowed to move milk 
directly from member producers’ farms 
to pool distributing plants and have such 
deliveries count as though they were 
shipments from the supply plant for 
purposes of meeting the supply plant 
shipping requirements. A similar 
proposal was made at the hearing by 
Fairmont, differing only to the extent 
that such deliveries would count as 
qualifying shipments for both 
proprietary and cooperative operated 
supply plants. 

Current order provisions provide that 
only that milk which is physically 
received at a supply plant and then 
moved to a pool distributing plant count 
toward meeting the supply plant 
shipping requirement. 

Both proponents indicated that their 
proposals were designed to facilitate the 
efficient handling of milk of producers 
who are associated with a supply plant. 
Fairmont’ representative testified that if 
producers associated with a supply 
plant are located closer to a distributing 
plant that is purchasing milk from such 
supply plant, the milk should be 
permitted to move directly from such 
producers* farms to the distributing 
plant. The witness indicated that this 
would eliminate the costs involved in 
first receiving such milk at the supply 
plant and then reloading and shipping 
the milk to distributing plants. 

AMPI’s spokesman testified that his 
association, through its North Central 
Region, operates a pool supply plant at 
Jesup, Iowa, which is located about 300 
miles from the Kansas City metropolitan 
area. The witness stated that producers 
associated with this plant are all located 
in the general vicinity of the plant. In 
addition, he said that AMPI’s Southern 
Region supplies some pool distributing 
plants directly from producer members’ 
farms located nearer fluid outlets than 
the Jesup plant. AMPFs witness stated 
that presently the association qualifies 
its Jesup plant primarily on the basis of 
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supplying distributing plants in the 
Kansas City area with bulk skim milk. 

He testified that the intent of the 
proposal was to have the milk being 
moved from farms directly to 
distributing plants by the Southern 
Region count toward the qualification of 
the Jesup plant as a pool plant under the 
order. 

It is true, as proponents point out, that 
there are situations where moving milk 
directly from producers' farms to 
distributing plants is an efficient way to 
handle producer milk associated with a 
supply plant. Under such circumstances, 
it would be appropriate to allow the 
supply plant operator to divert some of 
his producer milk to distributing plants 
and receive a credit towards meeting the 
shipping requirements for a pool supply 
plant. This type of situation, however, 
was not demonstrated on the record. 

The efficient handling of milk that 
AMPI desired to achieve through its 
proposal was not related to milk that 
normally is physically associated with 
its Jesup supply plant. Instead, the 
cooperative's proposal was designed to 
assure continued pool status for its 
supply plant primarily on the basis of 
milk moved directly from members’ 
farms to distributing plants by AMPI's 
Southern Region rather than milk 
located in the proximity of the Jesup 
plant. In this case, there is little 
similarity to the usual operation of a 
supply plant where milk of producers 
associated with such plant is physically 
received at the plant for assembly into 
larger units for transshipment to pool 
distributing plants. In fact, the basis 
upon which AMPI desires to pool its 
Jesup plant is similar to a cooperative 
that qualifies one or more of its 
balancing plants on the basis of the 
cooperative’s total milk movements to 
distributing plants either by transfer or 
directly from member producers’ farms. 
Since the order already provides for this 
type of pooling arrangement for a 
cooperative association, there is no 
further need to extend it to the pooling 
of a supply plant as proposed by AMPI. 

Moreover, the actual operational 
experience of the Jesup plant that was 
testified to by AMPI’s spokesman 
suggests the possibility that none of the 
producer supply of the plant is so 
situated that it could move to 
distributing plants directly from farms. 
Additionally, and as noted previously, 
the Jesup plant obtains pool status under 
the order primarily on the basis of skim 
milk transfers from the plant to pool 
distributing plants. Obviously, direct 
shipments cannot be used to replace 
such transfers when producer milk first 
must be separated at the plant to obtain 


skim milk. Under these existing 
marketing situations. AMPI’s proposal to 
allow a supply plant to count deliveries 
from farms to distributing plants as 
qualifying shipments for pooling would 
have no practical application to its Jesup 
operation. 

As noted, there are two other supply 
plants that are qualified as pool plants 
under the order. The record, however, 
does not provide any information 
regarding these plants’ marketing and 
procurement practices insofar as 
determining whether proponents’ 
desired pooling standard is appropriate 
for these plants. 

Accordingly, the record provides little 
evidence of marketing conditions that 
would warrant allowing a supply plant 
to meet its qualifying shipments to 
distributing plants either by transfers 
from the supply plant or deliveries 
directly from producers' farms. 

AMPI excepted to the foregoing 
conclusion that direct deliveries should 
not be included as qualifying shipments 
for a supply plant. In support of the 
exception. AMPI pointed out that it has 
member milk in Kansas, Iowa, and 
Nebraska whichTcould be delivered on a 
direct-ship basis to Kansas City 
distributing plants and used to qualify 
its Jesup, Iowa, supply plant as a pool 
plant. The cooperative also claimed that 
some of its Iowa and Nebraska member 
milk is now being received at the Jesup 
plant which is located "in Buchanan 
County in the southwest comer of 
Iowa." 

While AMPI may have member milk 
in parts of Iowa, Nebraska or Kansas 
which could be efficiently supplied to 
the Kansas City market on a direct-ship 
basis, there is no indication from the 
record that any of this milk is now 
physically associated with its Jesup 
supply plant. Moreover, the record does 
not indicate that shipments presently 
made by the Jesup plant to Kansas City 
distributing plants, a distance of more 
than 300 miles, can move more 
efficiently on a direct-ship basis. The 
cooperative’s position in this connection 
appears to be based on a 
misunderstanding of where the Jesup 
plant is located in relation to the Kansas 
City market. In this regard, the 
cooperative stated in its exception that 
the Jesup plant is located in 
southwestern Iowa when in fact it is in 
northeastern Iowa. 

It is apparent that AMPI wants to 
qualify its Jesup plant in essence as a 
balancing plant but at a somewhat 
lower performance level than now 
applies to balancing plants. If such a 
pooling arrangement were permitted for 
AMPI, there would be no practical basis 
for retaining the current pooling 


standards that now apply to balancing 
plants. It may well be that there is no 
basis for having a pooling distinction 
between the two types of plants. 

Instead, perhaps the order should only 
provide for "balancing plants" which 
can qualify on the basis of either direct 
deliveries from producers’ farms or by 
transfers from the plant. To achieve this 
result in a way that is equitable to all 
parties on the market, we would have to 
know what standards are needed in a 
new balancing plant provision which 
would be a blend of the "supply plant" 
and "balancing plant" provisions that 
are now in the order. In the present 
proceeding, the balancing plant 
provision is not open for modification. 

The order now provides that route 
disposition in the marketing area from a 
supply plant may count as a qualifying 
shipment for pooling purposes. In 
conjunction with its proposal to change 
the pooling standards for a supply plant, 
Mid-Am proposed that route disposition 
in the marketing area no longer count as 
a qualifying shipment. It claimed that 
this provision was unnecessary since 
none of the pool supply plants 
associated with the market have any 
route disposition. 

No useful purpose is served by 
continuing to include route disposition 
in the marketing area as a qualifying 
shipment for supply plants. Such plants 
customarily do not engage in the 
distribution of packaged fluid milk 
products on routes, and the provision is 
no longer needed to accommodate any 
particular plant operation in the market. 
This change would have no impact on 
any of the supply plants now pooled 
under the order. 

No action is taken on AMPI’s proposal 
that a supply plant which fails to qualify 
as a pool plant in any one month 
nevertheless be permitted to remain 
pooled for such month if it was a pool 
supply plant in each of the three 
immediately preceding months. This 
suggested change was necessary, 
according to AMPI’s spokesman, only in 
the event that year-round shipping 
requirements are adopted. Since it is 
concluded herein that year-round 
shipping requirements for supply plants 
are not needed, this removes the basis 
for any further consideration of 
proponent’s proposal for the 
implementation of such a “depooling" 
safeguard. 

At the hearing, Fairmont proposed 
that a "unit system" of pooling supply 
plants be provided. This should not be 
adopted. The spokesman for the handler 
did not present any specific testimony 
on this matter other than merely offering 
the proposal. There was no other 
testimony regarding this issue. 
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2. Diversion of producer milk The 
rules concerning the diversion of 
producer milk from pool plants should 
be revised to permit a pool supply plant 
to divert producer milk to nonpool 
plants. 

AMPI proposed that diversions be 
permitted from any pool plant and not 
just from pool distributing plants. The 
spokesman for AMPI testified that the 
purpose of the proposal is to enable the 
cooperative to move their members’ milk 
not needed for fluid use directly from 
farms to manufacturing plants and thus 
remove the need to receive such milk 
first at its supply plant for further 
movement to nonpool plants solely for 
the purpose of maintaining producer 
milk status for such milk under the 
order. 

AMPI operates a pool supply plant at 
Jesup. Iowa. Its spokesman indicated 
that although it supplies pool 
distributing plants on a regular basis, 
these plants do not require delivery of 
milk each day. He indicated that since 
the present order does not permit a 
supply plant to divert milk, it is 
necessary that such reserve milk 
supplies be physically received at the 
Jesup plant and reloaded for transfer to 
an Arlington, Iowa, nonpool plant for 
manufacturing. Only through this 
procedure, according to the witness, can 
all of the milk associated with the Jesup 
plant maintain producer milk status 
under the present order. The spokesman 
pointed out that this entails a 
substantial amount of uneconomic 
hauling and handling of the plant's 
reserve milk supplies. In AMPI's view, 
its proposal would provide a more 
economical method for supplying milk to 
pool plants and in disposing of reserve 
milk supplies. 

The proposal was supported by 
Fairmont and Mid-Am. The Mid-Am 
witness testified that it also could 
effectuate savings in its marketing 
operation if 6uch a proposal were 
adopted. 

The order should promote the most 
effigient handling of milk. To this end, 
the operator of a pool supply plant 
should be permitted to divert producer 
milk to a nonpool plant and still have 
such milk pooled and priced under the 
order. Without allowing for this (which 
is the situation under the present order), 
the operator of a pool supply plant 
wishing to retain his regular producers 
on his plant's payroll for the entire 
month would have to physically receive 
the milk at his plant, then pump it back 
into a truck for transshipment to a 
nonpool plant. In such case, the milk 
involved would be considered producer 
milk under the order with the 
transferring handier (the operator of the 


pool supply plant) accounting to the pool 
for the milk and paying the producers as 
well. 

Obviously, this practice is 
uneconomic, resulting in unnecessary 
and costly handling of milk not needed 
for the fluid market. In addition, the 
extra handling and pumping of the milk 
may damage its quality. Permitting a 
pool supply plant to divert to nonpool 
plants will promote efficient handling 
and disposition of reserve milk supplies. 

As provided herein, milk diverted 
from a supply plant would be included 
in the plant’s receipts for purposes of 
determing whether or not the plant 
meets the pooling standards. This 
conforming change recognizes that the 
milk of producers diverted from a supply 
plant is part of the supply of such plant. 
Moreover, without this change, the 
current 50 percent minimum shipping 
requirement for a pool supply plant 
could be effectively reduced depending 
on the extent of such plant's total 
diversions. 

Rulings on Proposed Findings and 
Conclusions 

Briefs and proposed findings and 
conclusions were filed on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were 
considered in making the findings and 
conclusions set forth above. To the 
extent that the suggested findings and 
conclusions filed by interested parties 
are inconsistent with the findings and 
conclusions set forth herein, the 
requests to make such findings or reach 
such conclusions are denied for the 
reasons previously stated in this 
decision. 

General Findings 

The following findings and 
determinations supplement those that 
were made when the order was first 
issued and when it was amended. The 
previous findings and determinations 
are hereby ratified and confirmed, 
except where they conflict with those 
set forth below. 

(a) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy of the Act; 

(b) The parity prices of milk as 
determined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the marketing area, and the 
minimum prices specified in the 
tentative marketing agreement and the 
order, as hereby proposed to be 


amended, are such prices as will reflect 
the aforesaid factors, insure sufficient 
quantity of pure and wholesome milk, 
and be in the public interest* and 

(c) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, will regulate the handling of 
milk in the same manner as. and will be 
applicable only to persons in the 
respective classes of Industrial and 
commercial activity specified in. a 
marketing agreement upon which a 
hearing has been held. 

Rulings on Exceptions 

In arriving at the findings and 
conclusions, and the regulatory 
provisions of this decision, each of the 
exceptions received was carefully and 
fully considered in conjunction with the 
record evidence. To the extent that the 
findings and conclusions, and the 
regulatory provisions of this decision 
are at variance with any of the 
exceptions, such exceptions are hereby 
overruled for the reasons previously 
stated in this decision. 

Marketing Agreement and Order 

Annexed hereto and made a part 
hereof are two documents, a marketing 
agreement regulating the handling of 
milk, and an order amending the order 
regulating the handling of milk in the 
Greater Kansas City marketing area 
which have been decided upon as the 
detailed and appropriate means of 
effectuating the foregoing conclusions. 

It is hereby ordered, That this entire 
decision, except the attached marketing 
agreement, be published in the Federal 
Register. The regulatory provisions of 
the marketing agreement are identical 
with those contained in the order as 
hereby proposed to be amended by the 
attached order which is published with 
this decision. 

Determination of Producer Approval and 
Representative Period 

September 1979 is hereby determined 
to be the representative period for the 
purpose of ascertaining whether the 
issuance of the order, as amended and 
as hereby proposed to be amended, 
regulating the handling of milk in the 
Greater Kansas City marketing area is 
approved or favored by producers, as 
defined under the terms of the order (as 
amended and as hereby proposed to be 
amended), which during such 
representative period were engaged in 
the production of milk for sale within 
the aforesaid marketing area. 

Note.—This final decision has been 
reviewed under the USDA criteria 
established to implement Executive Order 
12044, "Improving Government Regulations," 
and has been classified "significant" under 
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those criteria. The decision constitutes the 
Department’s Final Impact Analysis 
Statement for this proceeding. 

Signed at Washington. D.C.. on: January 3, 
1980. 

P. R. “Bobby” Smith, 

Assistant Secretary for Marketing and 
Transportation Services. 

Order 1 Amending the Order, Regulating 
the Handling of Milk in the Greater 
Kansas City Marketing Area 

Findings and Determinations 

The following Findings and 
determinations supplement those that 
were made when the order was First 
issued and when it was amended. The 
previous findings and determinations 
are hereby ratified and confirmed, 
except where they conflict with those 
set forth below. 

(a) Findings. A public hearing was 
held to consider certain proposed 
amendments to the tentative marketing 
agreement and to the order regulating 
the handling of milk in the Greater 
Kansas City marketing area. The 
hearing was held pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq .), and the applicable 
rules of practice and procedure (7 CFR 
Part 900). 

Upon the basis of the evidence 
introduced at such hearing and the 
record thereof, it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the 
declared policy of the act; 

(2) The parity prices of milk, as 
determined pursuant to section 2 of the 
Act. are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the said marketing area, and 
the minimum prices specified in the 
order as hereby amended, are such 
prices as will reflect the aforesaid 
factors, insure a sufficient quantity of 
pure and wholesome milk, and be in the 
public interest; and 

(3) The said order as hereby amended 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity 
specified in, a marketing agreement 
upon which a hearing has been held. 

. Order relative to handling . It is 
therefore ordered that on and after the 
effective date hereof the handling of 


’This order shall not become effective unless and 
until the requirements of 9 900.14 of the rules of 
practice and procedure governing proceedings to 
formulate marketing agreements and marketing 
orders have been met. 


milk in the Greater Kansas City 
marketing area shall be in conformity to 
and in compliance with the terms and 
conditions of the order, as amended, and 
as hereby amended, as follows: 

The provisions of the proposed 
marketing agreement and order 
amending the order contained in the 
recommended decision issued by the 
Acting Deputy Administrator, Marketing 
Program operations, on July 24,1979 and 
published in the Federal Register on July 
30,1979 (44 FR 44517) shall be and are 
the terms and provisions of this order, 
amending the order, and are set forth in 
full herein. 

1. In § 1064.7, paragraph (d)(6) is 
revised by revoking the phrase "direct 
marketing area route disposition, except 
filled milk, and", and paragraph (b) is 
revised to read as follows: 

§ 1064.7 Pool plant. 


(b) A supply plant from which during 
the month 50 percent or more of the 
Grade A milk received at such plant 
from dairy farmers and handlers 
described in § 1064.9(c) (including milk 
diverted from Buch plant pursuant to 
§ 1064.13(c) but excluding milk diverted 
to such plant pursuant to $ 1064.13(c)) is 
shipped from such plant as fluid milk 
products, except filled milk, to and 
received at pool distributing plants, 
subject to the following conditions: 

(1) A supply plant which is a pool 
plant under this paragraph during each 
month of September through January 
shall be pooled for the following months 
of February through August if the 
required percentage pursuant to this 
paragraph is not met, unless the plant 
operator files a written request with the 
market administrator that such plant not 
be a pool plant, such nonpool status to 
be effective the first month following 
such request and thereafter until the 
plant qualifies as a pool plant on the 
basis of shipments; 

(2) The shipping percentage specified 
in this paragraph may be increased or 
decreased temporarily for any of the 
months of September through January 
up to 20 percentage points by the 
Director of the Dairy Division if the 
Director finds such revision is necessary 
to obtain needed shipments or to 
prevent uneconomic shipments. For any 
of the months of February through 
August, a minimum shipping percentage 
of up to 20 percent may be established 
by the Director for all pool supply plants 
that are qualified as a pool plant 
pursuant to paragraph (b)(1) of this 
section. Before making such a finding 
the Director shall investigate the need 
for revision, either at the Director’s 
initiative or at the request of interested 


persons. If the investigation shows that 
a revision might be appropriate, the 
Director shall issue a notice stating that 
revision is being considered and inviting 
data, views, and arguments. If a plant 
which would not otherwise qualify as a 
pool plant during the month qualifies as 
a pool plant because of a reduction in 
shipping requirements pursuant to this 
subparagraph, such plant shall be a 
nonpool plant for such month if the 
operator of the plant files a written 
request for nonpool plant status with the 
market administrator at the time the 
report is filed for such plant pursuant to 
§ 1064.30. 

* * • * • 

2. In § 1064.13, paragraph (c) is revised 
to read as follows: 

§ 1064.13 Producer milk. 

* ♦ * « • 

(c) Diverted, subject to the following 
conditions, from a pool distributing 
plant to a pool supply plant or from a 
pool plant to a nonpool plant that is not 
a producer-handler plant. "Diverted 
milk" is milk normally received at a pool 
plant but which is moved directly from a 
dairy farm to a nonpool plant as 
specified in this paragraph or from a 
pool distributing plant to a pool supply 
plant for the account of a handler 
operating the pool distributing plant or a 
handler described in § 1064.9(b). Such 
milk shall be deemed to have been 
received by the diverting handler at the 
location of the pool plant from which 
diverted except that milk diverted to a 
plant located more than 125 miles by the 
shortest highway distance as 
determined by the market administrator 
from the nearest of the City Halls of 
Kansas City. Missouri, or Topeka, 
Kansas, shall be deemed to have been 
received at the location of the plant to 
which diverted in applying §5 1064.52 
and 1064.75: 

(1) A handler described in 5 1064.9(b) 
may divert for its account the milk of 
any member producer whose milk is 
received at a pool plant for at least 1 
day’s delivery during the month, without 
limit during the other days of the month. 
The total quantity of milk so diverted 
may not exceed the larger of the 
following amounts: 

(1) The total quantity of its member 
producer milk received at all pool plants 
during the current month, or 

(ii) The average daily quantity of its 
member producer milk received at pool 
plants during the previous month, 
multiplied by the number of days in the 
current month. 

(2) A handler operating a pool plant 
may divert for his account the milk of 
any producer, other than a member of a 
cooperative association which has 
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diverted milk pursuant to paragraph 
(c)(1) of this section, whose milk is 
received at the handler’s pool plant for 
at least 1 day's delivery during the 
month, without limit during the other 
days of the month. However, the total 
quantity of milk so diverted may not 
exceed the larger of the following 
amounts: 

(i) The total quantity of milk received 
at such plant during the current month 
from producers who are not members of 
a cooperative association that has 
diverted milk pursuant to paragraph 
(c)(1) of this section: or 

(ii) The average daily quantity of milk 
received at such plant during the 
previous month from producers who are 
not members of a cooperative 
association that has diverted milk in the 
current month pursuant to paragraph 
(c)(1) of this section, multiplied by the 
number of days in the current month. 

(3) Diversions in excess of the 
applicable percentages pursuant to 
paragraph (c)(1) and (2) of this section 
shall first be assigned to diversions to 
nonpool plants and any excess quantity 
assigned to nonpool plants shall not be 
producer milk and shall not be deemed 
to have been received by the diverting 
handler. The diverting handler shall 
specify the dairy farmers whose milk 
shall not be included as producer milk 
pursuant to this subparagraph. Excess 
diversions to a pool supply plant shall 
be producer milk at the supply plant in 
applying §§ 1064.7,1064.52 and 1064.75. 

|FR Doc. 00-6^6 Filed 1-8-80; 8 45 Mm) 

BILLING CODE M10-02-41 


FEDERAL HOME LOAN BANK BOARD 

12CFR Part 563 
(No. 80-61 

Insurance of Accounts: Proposed 
Amendments Concerning Director and 
Officer Management Interlocks 

AGENCY: Federal Home Loan Bank 
Board (Federal Savings and Loan 
Insurance Corporation). 
action: Proposed rule. 

summary: The Management Official 
Interlocks Act prohibits "management 
officials" from serving as directors, 
officers or managers of nonaffiliated 
depository organizations that the Act 
defines as in competition. The 
prohibitions contained in the Interlocks 
Act effectively incorporate, and in many 
cases strengthen, Board rules which 
concern the composition of an insured 
institution's board of directors, and 
which prohibit a salaried officer of an 
insured institution from serving as a 


salaried officer of another competing 
depository organization. Because these 
rules have been effectively superseded 
by the Interlocks Act. the Board is 
proposing to delete them. 

In addition, the Board is proposing to 
exempt from disclosure insured 
institutions whose boards of directors 
are not in compliance with Board 
guidelines because the insured 
institutions' management officials are 
serving on the boards of other 
competing financial institutions at the 
specific request of the Federal Savings 
and Loan insurance Corporation. 
COMMENTS MUST BE RECEIVED ON OR 
BEFORE: March 10, I960. 

ADDRESS: Send comments to the Office 
of the Secretary, Federal Home Loan 
Bank Board, 1700 G Street, N.W., 
Washington. D.C. 20552. Comments will 
be available for public inspection at this 
address. 

FOR FURTHER INFORMATION, PLEASE 
CONTACT: Kathleen E. Topeiius, 

Attorney, (202-377-6444). Federal Home 
Loan Bank Board, at the above address. 
SUPPLEMENTARY INFORMATION: The 
Management Official Interlocks Act 
(title II of the Financial Institutions 
Regulatory and Interest Rate Control 
Act of 1978 (12 U.S.C. 3201 et seq.)), 
which became effective March 10,1979. 
applies to ail depository organizations 
incuding banks and their holding 
companies, savings and loans and their 
holding companies, and credit unions. 

The Interlocks Act prohibits 
"management officials" from serving as 
directors, officers or managers of 
nonaffiliated depository organizations 
that the Act defines as per se in 
competition. The Act defines the term 
"management official" broadly to 
inlcude: 

... an employee or officer with 
management functions, a director (including 
an advisory or honorary director), a trustee of 
a business organization under the control of 
trustees, or any person who has a 
representative t>r nominee serving in any 
such capacity. 

Section 203 of the Act prohibits 
management official interlocks between 
depository organizations located in the 
same, contiguous or adjacent cities, 
towns, or villages, as well as between 
their depository institution affiliates. In 
addition, management official interlocks 
between depository organizations, as 
well as between their depository 
institution affiliates, located within the 
same SMSA are prohibited if one of the 
depository organizations has total 
assets of $20 million or more. Section 
204 of the Act prohibits management 
official interlocks between two large 
depository organizations having assets 


exceeding $1 billion and $500 million 
respectively, as well as between their 
affiliates, regardless of where in the 
United States the depository 
organizations are located. 

Section 206 of the Act generally 
grandfathers for a period of ten years 
management official interlocks in 
existence on November 10,1978, which 
were not in violation of section 8 of the 
Clayton Act on that date. 

Section 563.33 

Section 563.33 of the Rules and 
Regulations for Insurance of Accounts 
(12 CFR 563.33) was adopted by the 
Board in 1976 as part of the Conflict of 
Interest regulations. Generally. 

§ 563.33— 

1. Delineates quidelines regarding 
composition of the board of directors of 
an insured institution: 

2. Prohibits salaried officers of insured 
institutions from serving concurrently as 
salaried officers of other financial 
institutions; and 

3. Prohibits employees and officers of 
insured institutions from working for 
affiliated persons unless the insured 
institution is compensated. 

Compliance with the § 563.33(a) 
guidelines is voluntary, with two 
exceptions: 

1. Institutions insured subsequent to 
September 30,1976. the effective date of 
the regulation, are required to comply 
with the guidelines as a condition of 
insurance. Compliance may be enforced 
through a cease-and-desist order. 

2. Institutions insured prior to 
September 30.1976, were given the 
option to agree in writing to comply with 
the guidelines. Institutions that 
submitted an agreement to comply were 
released from any previously 
established conditions of insurance 
affecting composition of the institution's 
board of directors. Compliance, 
following written receipt of the 
agreement, is no longer voluntary and 
may be enforced through a cease-and- 
desist order. 

For all other insured institutions, 
noncompliance with any of the 
provisions of the guidelines triggers 
disclosure as provided for in § 563.45 of 
the Insurance Regulations. 

Subparagraph 563.33(a)(5) contains 
guidelines that limit the number of 
directors permitted to interlock, specify 
the kinds of financial institutions that 
such directors may serve, and designate 
positions of compensated service such 
directors may occupy. 

Subdivision (a)(5)(i) suggests that S&L 
directors confine interlocking service 
with other depository organizations to 
commercial banks, trust companies, or 
holding company affiliates of either. 


/ 
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Subdivision (a)(5)(ii) suggests that not 
more than one-third of the directors of 
an insured institution should be 
individuals who concurrently serve as 
directors of commercial banks, trust 
companies, or holding company 
affiliates of either. 

Subdivision (a)(5)(iii) suggests that no 
two directors of an insured institution 
should be directors of the same bank, 
trust company, or any holding company 
affiliate of either. 

Subdivision (a)(5)(iv) suggests that no 
director should also serve as a salaried 
officer or employee of another financial 
institution or any holding company 
affiliate. 

Each of the (a)(5) guidelines 
incorporates exceptions contained in 
§ 563.33(a)(5)(v) permitting otherwise 
“prohibited” service if: (a) the 
association and the other financial 
institution are subsidiaries of the same 
holding company; or, (b) neither the 
other financial institution nor any of its 
financial institution affiliates has an 
office in the same county or SMSA as 
the insured institution or in a county or 
SMSA from which the insured 
institution receives more than $5,000,000 
or 5% of its savings accounts. Thus, each 
of the (a)(5) guidelines must be read in 
conjunction with the (a)(5)(v) 
exceptions. 

Title II prohibits most of the 
management interlocks listed in the 
(a)(5) guidelines. Title II prohibits 
interlocks involving nonaffiliated 
depository organizations that are 
located in the same community, which is 
defined to include contiguous, or 
adjacent, cities, towns, or villages. This 
prohibition effectively supersedes the 
guidelines* recommendation that intra¬ 
county interlocks be avoided Unlike the 
guidelines, however, title II gives no 
special preference to commercial banks, 
trust companies, or their holding 
company affiliates. 

Title II. except in the case of 
depository institutions with assets of 
under $20 million, prohibits interlocks 
involving depository organizations 
located in the same SMSA. Thus, it 
effectively supersedes a similar 
provision contained in the guidelines by 
constituting a prohibition as compared 
to a recommendation and by extending 
coverage to all nonaffiliated depository 
organizations. 

Because the title II prohibitions 
extend to all “management officials,” its 
prohibitions against interlocking service 
are far more comprehensive than the 
(a)(5) guidelines' recommendations 
which address only service by directors. 

There is, in fact, only one director 
interlock situation covered by 
§ 563.33(a)(5) which is not similarly 


addressed by title II. Section 563.33(a)(5) 
would require disclosure of a director 
interlock involving an insured institution 
and a financial institution, excluding a 
commercial bank, trust company, or 
holding company affiliate of either, if the 
financial institution is located in a 
county or SMSA from which the insured 
institution receives either more than $5 
million or five percent of its savings 
accounts (§ 563.33(a)(5)(v)(b)). 

Disclosure would be required, for 
example, if a director of an insured 
institution serves as a director of a 
mutual savings bank located in an 
SMSA from which the insured 
institution receives 5% of its savings 
accounts. Title II would not address 
such an interlock unless the insured 
institution or a depository institution 
affiliate maintained an office within that 
SMSA. 

While the $5 million/5 percent 
limitation could, of course, be continued 
as a trigger for disclosure, the Board 
believes that deletion is warranted for 
three reasons: 

(1) The preamble to the Conflict of 
Interest regulations indicates that the $5 
million/5 percent limitation: 

... is intended to make clear that this type 
of competition also should be a factor in 
determining acceptable representation of 
other financial institutions on the board of an 
insured institution (emphasis supplied). 

A strong argument can be made that 
Congress, through title II, has provided 
definitive perse rules regarding 
competition and has applied its rules 
uniformly, and with equal force, to all 
financial institutions. Congress has 
determined that the basis for measuring 
competitive impact, except in the case of 
$500 million and $1 billion institutions, is 
the presence of an “office” within a 
given geographic location. 

(2) A measurement of competitive 
impact based on deposit flow may 
subject the insured institution to 
constantly varying “prohibitions.” A 
director elected to serve in one year 
may trigger disclosure in the next. 

(3) There is no evidence that 
noncompliance with the “passbook” 
exception has ever served as the sole 
basis for disclosure; therefore, deletion, 
arguably, would remove an unnecessary 
regulatory restriction. 

The continued existence of the (a)(5) 
guidelines after enactment of the 
Interlocks Act has generated substantial 
industry confusion. Because violations 
of title II can only be remedied by 
discontinuance of the prohibited 
interlock, an insured institution fully in 
compliance with the § 563.33(a)(5) 
guidelines may well be in violation of 
the prohibitions of title II. Conversely. 


an insured institution in full compliance 
with title II is not automatically in 
compliance with the (a)(5) guidelines. 

On December 21,1979, by Resolution 
No. 79-682, the Board amended 
§ 563.45(b)(3)(i) of the Insurance 
Regulations to provide that an insured 
institution need not prepare an Annual 
Report Form for the audit period 
preceding its 1980 annual meeting if the 
sole trigger for disclosure is the 
institution's noncompliance with the 
guidelines set forth in § 563.33(a)(5). The 
amendment to § 563.45(b)(3)(i) allows 
management officials whose service is 
grandfathered under § 206 of the 
Interlocks Act to continue to serve the 
insured institution even though that 
continued service results in the 
institution’s noncompliance with the 
(a)(5) guidelines. In adopting the 
amendment to § 563.45(b)(3)(i), the 
Board indicated that the one year 
extension for compliance would allow 
adequate time to revise or delete 
guidelines determined to have been 
superseded by the Management 
Interlocks Act. After carefully 
considering the interrelationship of the 
Act’s prohibitions and the composition 
guidelines, the Board is today proposing 
for public comment the deletion of 
5 563.33 (a)(5) in its entirety. 

The Board is also reviewing the 
impact of the other Conflict of Interest 
guidelines set forth in subparagraphs 
563.33 (a)(1) through (a)(4). 
Subparagraph 563.33 (a)(1) suggests that 
a majority of an association's directors 
live or work in the association’s normal 
lending territory; subparagraphs 563.33 
(a)(2), (a)(3) and (a)(4) establish 
guidelines concerning director service 
by salaried employees, family members, 
and attorneys from the same law firm. 
Because compliance with the 
prohibitions of title II should not 
substantially increase the burden of 
conforming with these guidelines, no 
regulatory amendments to these 
provisions are being proposed at this 
time. The Board does, however, believe 
that it would be appropriate to examine 
and evaluate the experiences of insured 
institutions with § 563.33 (a)(1) through 
(a)(4) and is, therefore, specifically 
soliciting public comment on the 
advisability of retaining, amending, or 
deleting these guidelines. 

Paragraph 563.33(c}—Officers 

This provision prohibits any salaried 
officer of an insured institution from 
also serving as a salaried officer of 
another nonaffiliated financial 
institution after the insured institution's 
1978 annual meeting if the other 
financial institution or any holding 
company affiliate financial institution 
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has an office 1) within the same county 
or SMSA as the insured institution or 2) 
within any county or SMSA from which 
the insured institution receives more 
than $5 million or 5% of its savings 
accounts. This provision differs from 
those contained in subparagraph 
563.33(a)(5) in that the interlock 
prohibition is not a guideline; it is 
absolute. 

Generally, title II precludes intra- 
county or intra-SMSA management 
official interlocks except in the case of 
institutions with assets of under $20 
milion located in the same SMSA. 
Though the title II prohibitions do not 
specifically address interlocks based 
solely on deposit receipts, for the same 
reasons discussed previously with 
respect to director interlocks, there is an 
inadequate basis to support 
continuation of such a restriction. The 
Board believes that deletion of 
paragraph 563.33(c) is warranted 
because title II includes essentially 
identical regulatory restrictions which 
preclude salaried officers of insured 
institutions from serving as officers of 
any other competing depository 
organizations. 

The Board is aware of several cases in 
which a salaried officer of an insured 
institution that had not held its annual 
meeting by November 10,1978, was 
“grandfathered” under $ 206 of title II as 
a salaried officer of a “competing” 
depository institution until November 
10,1988. The Board believes that the 
grandfather right conferred by the 
Interlocks Act represents a clear 
expression of the will of Congress and 
will, therefore, interpret 5 206 as 
superseding the provisions of paragraph 
(c) in those cases where it is clearly 
demonstrated that an officer receiving a 
salary from both an insured institution 
and a competing depository 
organization was not in contravention of 
the requirements of paragraph (c) on 
November 10,1978. 

Recommended Addition of New 
Subdivision fiij to § 563.45(b)(3) 

Because it is sometimes necessary to 
shore up the management of problem 
institutions with expertise from well- 
managed institutions, the Board has 
occasionally found it necessary to 
request management officials serving on 
the boards of other competing 
depository institutions to serve on the 
board of a problem insured institution 
located in the same community. The 
resulting interlocking arrangement may, 
however, violate the 5 563.33 guidelines 
subjecting the problem institution and, 
in some cases, the beneficent institution, 
to disclosure. The Board does not 
believe that the Conflict of Interest 


regulations were intended to impose 
obstacles to efforts to resolve 
supervisory problems; therefore, the 
Board proposes to include in existing 
{ 563.45(b)(3) a new subparagraph 
exempting from disclosure insured 
institutions whose management officials 
are serving on the boards of other 
financial institutions at the specific 
request of the Corporation. The 
amendment would also exempt from 
disclosure an insured institution that is 
not in compliance with the guidelines 
because the institution is served, at the 
specific request of the Corporation, by a 
management official of another 
competing depository organization. 

The proposed amendment to 
subparagraph 563.45(b)(3) provides that 
disclosure will not be triggered in cases 
where noncompliance with the 
guidelines set forth in paragraph 
563.33(a) results solely from interlocking 
management service involving a 
director, officer, or employee of an 
insured institution and any other 
financial institution, if such interlocking 
service is provided at the written 
request of the Supervisory Agent with 
the concurrence of the Director of the 
Office of Examinations and Supervision 
or the Director of the Office of the 
Federal Savings and Loan Insurance 
Corporation. 

Accordingly, the Federal Home Loan 
Bank Board hereby proposes to amend 
§§ 563.33 and 563.45, as set forth below. 

§563.33 [Amended). 

1. Amend § 563.33 by deleting 
subparagraph (a)(5) and paragraph (c), 
and by redesignating paragraph (d) as 
paragraph (c). 

2. Amend § 563.45(b)(3) by 
redesignating subdivisions (ii) and (iii) 
as subdivisions (iii) and (iv) 
respectively, and by adding a new 
subdivision (ii) to read as follows: 

§ 563.45 Disclosure. 

« • • * • 

(b) Exemptions from paragraph (a). 
Paragraph (a) shall not apply to an 
Insured Institution: 

***** 

(31 If (i) * * * 

(ii) noncompliance with the guidelines 
set forth in paragraph 563.33(a) of this 
chapter results solely from interlocking 
management service involving a 
director, officer, or employee of an 
insured institution and any other 
financial institution if such interlocking 
service is provided at the written 
request of the Supervisory Agent with 
the concurrence of the Director of the 
Office of Examinations and Supervision 
or the Director of the Office of the 


Federal Savings and Loan Insurance 
Corporation; * • • 

• • # • t 

(Secs. 402, 403, 407, 46 Stat. 1256,1257,1260. 
as amended (12 U.S.C. 1725.1726,1730); sec. 
5A, 47 Stat. 727. as amended by sec. 1 , 64 
Stat. 256, as amended; sec. 17. 47 Stat. 736, as 
amended (12 U.S.C. 1425a. 1437); sec. 5. 46 
Stat. 132, as amended (12 U.S.C. 1464). Reorg. 
Plan No. 3 of 1947,12 FR 4891. 3 CFR. 1943-46 
Comp., p. 1071) 

By the Federal Home Loan Bank Board. 
James J. McCarthy, 

Acting Secretary: 

(FR Doc. «M>76 Filed 1-8-Sft (M6 nmj 

BILLING COOE 6720-01-M 


CIVIL AERONAUTICS BOARD 

14 CFR Parts 223 and 225 

[Economic Regulations Docket 35392] 

Exemptions for Carriers To Provide 
Free or Reduced-Rate Transportation 
in Connection With Barter 
Transactions and Promotional 
Programs 

Dated: January 3,1980. 

AGENCY: Civil Aeronautics Board. 
ACTION: Extension of Comment Period. 

summary: In response to a request, this 
action extends until February 7,1980 the 
filing date for comments in a rulemaking 
proceeding proposing to allow carriers 
to provide unrestricted free or reduced- 
rate travel in exchange for goods and 
services or to persons involved in 
promoting air transportation. 

DATES: Comments by: February 7,1980. 
Comments and other relevant 
information received after this date will 
be considered by the Board only to the 
extent practicable. 

addresses: Twenty copies of comments 
should be sent to Docket 35392. Civil 
Aeronautics Board, 1825 Connecticut 
Avenue. N.W., Washington, D.C. 20428. 
Individuals may submit their views as 
consumers without filing multiple 
copies. Comments may be examined in 
Room 711, Civil Aeronautics Board, 1825 
Connecticut Avenue. N.W., Washington. 
D.C. as soon as they are received. 

FOR FURTHER INFORMATION CONTACT: 
Michale Schopf, Associate General 
Counsel. Pricing and Entry Division; or 
David R. Parker. Trial Attorney, Civil 
Aeronautics Board, 1825 Connecticut 
Avenue, N.W., Washington. D.C. 20428; 
202-673-6060. 

SUPPLEMENTARY INFORMATION: By 

Noitce of Proposed Rulemaking EDR- 
391, 44 FR 64429, November 7.1979. the 
Board proposed to expand the range of 
situations in which carriers could 








Federal Register / Vol. 45, No. 6 / Wednesday, January 9, 1980 / Proposed Rules 


1919 


provide free and reduced-rate 
transportation. It proposed to allow free 
and reduced-rate travel for persons 
engaged in promoting transportation, 
and their families, and it also proposed 
to permit the unrestricted exchange of 
transportation for goods and services. 
The comment deadline was January 7, 
1980. 

Pan American has requested an 
extension of the comment period for at 
least 30 days. A combination of the 
year-end holiday period and the 
attention demanded by the Pan Am/ 
National merger has made it impossible 
for Pan Am to adequately assess and 
respond to the complex legal and policy 
issues involved in this proceeding by the 
original comment date. 

Since we wish to have the benefit of 
comments from all interested persons, 
and there appears to be no significant 
harm in extending the comment period 
in this matter, the undersigned finds 
good cause to grant a 30-day extension 
of time. Accordingly, under authority 
delegated in 14 CFR 385.20(d), the time 
for filing comments is extended to 
February 7,1980. 

(Sec. 204 of the Federal Aviation Act of 1958, 
as amended, 72 Stat. 743. 49 U.S.C. 1324.) 
Richard B. Dyson, 

Associate General Counsel Rules and 
Legislation . 

|FR Doc. 80-727 Filed 1-0-80; 0:43 am] 

BILLING CODE 6320-01-14 


DEPARTMENT OF DEFENSE 

Corps of Engineers, Department of the 
Army 

33 CFR Part 207 

Navigation Regulations; Black Rock 
Lock, Buffalo, N.Y. 

agency: U.S. Army Corps of Engineers, 

DoD. 

action: Proposed rule. 

summary: The Corps of Engineers 
proposes to reduce the hours of 
operation of the Black Rock Lock at 
Buffalo, New York. The lock is presently 
available for navigation 24 hours a day, 
every day of the navigation season. In 
view of declining use of the canal for 
navigation and the small number of 
commercial vessel lockages combined 
with the increasing costs of operation 
and maintenance, continuous operation 
is not practicable. 

date: Comments must be received by 
February 15,1980. 

address: HQDA. DAEN-CWO-N. 
Washington, D.C. 20314. 


FOR FURTHER INFORMATION CONTACT: 

Mr. Vincente Montante, telephone 
number (716) 876-5454 extension 2284 or 
Mr. Ralph T. Eppard (202) 272-0200. 
SUPPLEMENTARY INFORMATION: 
Regulations were promulgated by the 
Department of the Army in 33 CFR 
207.590 governing the use, 
administration and navigation of the 
Black Rock Canal and Lock at Buffalo, 
New York. These amendments, if 
established will limit the times the lock 
is operating and establish procedures for 
arranging lockage of commercial vessels 
during non-operational hours. 

Accordingly, the U.S. Army Corps of 
Engineers proposes to amend 33 CFR 
207.590 adding new subparagraphs (m) 
(9) and (10) as set forth below: 

§ 207.590 Black Rock Canal and Lock at 
Buffalo, N.Y.; use, administration and 
navigation. 

***** 

(m) # # # 

(9) Schedule of Seasonal Operation: 

(i) March 23 through June 14—6 a.m. to 
11 p.m., daily. 

(ii) June 15 through September 6—24 
hours, daily. 

(iii) September 7 through November 
30—6 a.m. to 11 p.m.. daily. 

(iv) December 1 through March 22—8 
a.m. to 4:30 p.m., daily. During the 
navigation season the hours may be 
extended by the district engineer, 
depending on conditions and the need 
for lockage service. Public notices will 
be issued announcing the opening and 
closing dates at least 10 days in advance 
of such dates. 

(10) Non - Opera tional Hours Lockings. 
In addition to the above schedule of 
operating hours, commercial vessels 
may be locked through during non- 
operational hours with prior 
arrangements made through the U.S. 
Army Engineer District Buffalo. 

Requests for non-operational hours 
lockings shall be made at least 24 hours 
in advance by calling (716) 876-5454, 
extension 22£4 or by radio as described 
in paragraph (1) above, Monday through 
Friday, 9 a.m. to 4 p.m., except holidays. 
Request shall include the approximate 
time of arrival and the name and call 
letters of the vessel or, if the vessel is 
not equipped to receive radio messages, 
a telephone number at which messages 
may be received for the vessel. If a 
requested lockage must be delayed, 
prompt notification shall be given by 
telephone or radio. 

(40 Stat. 266; 33 U.S.C. 1) 

Note.—The Chief of Engineers has 
determined that this regulation will not 
impose unnecessary burdens on the economy 
or on individuals and therefore, is not 


significant for the purposes of E.0.12044. A 
regulatory analysis is not required. 

Dated: December 19,1979. 

Forrest T. Gay III, 

Colonel Corps of Engineers, Executive 
Director, Engineer Staff. 

IFR Doc 80-615 Filed 1-9-80: 8:45 am] 

BILLING CODE 3710-92-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

(BC Docket No. 79-3431; RM-34881 

FM Assignment to Greenwood, Ark. 

agency: Federal Communications 
Commission. 

ACTION: Notice of Proposed Rule 
Making. 

summary: Action taken herein proposes 
the assignment of a first Class A 
channel to Greenwood, Arkansas, in 
response to a petition filed by Margaret 
Crisler. The proposed channel can be 
used to bring a first fulltime aural 
broadcast service to the community. 
DATES: Comments must be filed on or 
before February 19,1980, and reply 
comments must be filed on or before 
March 10,1980. 

address: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Mildred B. Nesterak, Broadcast Bureau, 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

Adopted: December 19.1979. 

Released: January 4,1980. 

In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations. (Greenwood, 
Arkansas), BC Docket No. 79-343, RM- 
3488. 

1. Petitioner, Proposal Comments, (a) 
A petition for rule making 1 was filed by 
Margaret Crisler (“petitioner”), 
proposing the assignment of Class A FM 
Channel 292A to Greenwood, Arkansas. 
No responses to the petition have been 
received. 

(b) The channel can be assigned in 
compliance with the minimum distance 
separation requirements. 

(c) Petitioner states that she will file 
for the use of the channel, if assigned. 

2. Community Data —(a) Location. 
Greenwood, seat of Sebastian County, is 
located approximately 24 kilometers (15 
miles) southeast of Fort Smith. 

Arkansas, and approximately 322 
kilometers (110 miles) northwest of Little 
Rock, Arkansas. 


1 Public Notice of the petition was given on 
September 9,1979, Report No. 1192. 
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(b) Population. Greenwood—2,032, 2 
Sebastian County—79,237. 

(c) Local Aural Broadcast Service. 
Greenwood is served locally by 
daytime-only AM Station KACJ, 

3. Economic Considerations. 

Petitioner asserts that, according to the 
Arkhoma Regional Planning 
Commission. Greenwood’s population 
will surpass 3,000 between 1980-1985. 
She adds that Greenwood serves as a 
secondary marketing center for the rural 
population in Sebastian County as well 
as other neighboring counties. 

According to petitioner, the largest 
employers in Greenwood are 
manufacturers of commercial store 
fixtures, fishing lure, and a 
subcontractor of electrical components. 
Petitioner adds that Greenwood is the 
center of the Greenwood School System 
which provides educational services to a 
large regional area. 

4. In view of the foregoing and the fact 
that the proposed FM channel 
assignment, if granted, would provide 
Greenwood with its first fulltime local 
aural broadcast service, the Commission 
proposes to amend the FM Table of 
Assignments, § 73.202(b) of the Rules, 
with regard to Greenwood, Arkansas, as 
follows: 


Oianr>ei No 

City- 

Present Proposed 


Greenwood. Arkansas__.._..._ 292A 


5. Authority to institute rule making 
proceedings, showings required, cut-off 
procedures, and filing requirements are 
contained in the attached Appendix 
below and are incorporated by reference 
herein. 

Note.—A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

6. Interested parties may file 
comments on or before February 19, 

1980, and reply comments on or before 
March 10.1980. 

7. For further information concerning 
this proceeding, contact Mildred B. 
Nesterak, Broadcast Bureau, (202) 632- 
7792. However, members of the public 
should note that from the time a notice 
of proposed rule making is issued until 
the matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission proceedings,* 
such as this one, which involve channel 
assignments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making 


•Population figures are taken from the 1970 U.S. 
Census. 


other than comments officially filed at 
the Commission or oral presentation 
required by the Commission. 

Federal Communications Commission. 

Henry L. Baumann, 

Acting Chief, Policy and Rules Division, 
Broadcast Bureau. 

Appendix 

1 Pursuant to authority found in Sections 
4(i), 5(d)(1). 303 (g) and (r), and 307(b) of the 
Communications Act of 1934. as amended, 
and § 0.281(b)(6) of the Commission’s rules, it 
is proposed to amend the FM Table of 
Assignments, $ 73.202(b) of the Commission’s 
rules and regulations, as set forth in the 
Notice of Proposed Rule Making to which 
this Appendix is attached. 

2. Showings required. Comments are 
invited on the proposal^) discussed in the 
Notice of Proposed Rule Making to which this 
Appendix is attached. Proponent(s) will be 
.expected to answer whatever questions are 
presented in initial comments. The proponent 
of a proposed assignment is also expected to 
file comments even if it only resubmits or 
incorporates by reference its former 
pleadings. It should also restate its present 
intention to apply for the channel if it is 
assigned, and, if authorized, to build the 
station promptly. Failure to file may lead to 
denial of the request 

3. Cut-off procedures. The following 
procedures will govern the consideration of 
filings in this proceeding.. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that parties 
may comment on them in reply comments. 
They will not be considered if advanced in 
reply comments. (See § 1.420(d) of 
Commission rules.) 

(b) With respect to petitions for rulemaking 
which conflict with the proposal(s) in this 
Notice, they will be considered as comments 
in the proceeding, and Public Notice to this 
effect will be given as long as they are filed 
before the date for filing initial comments 
herein. If they are filed later than that, they 
will not be considered in connection with the 
decision in this docket. 

4. Comments and reply comments; service. 
Pursuant to applicable procedures set out in 
§ 1.415 and 1.420 of the Commission's rules 
and regulations, interested parties may file 
comments and reply comments on or before 
the dates set forth in the Notice of Proposed 
Rule Making to which this Appendix is 
attached. All submissions by parties to this 
proceeding or persons acting on behalf of 
such parties must be made in written 
comments, reply comments, or other 
appropriate pleadings. Comments shall be 
served on the petitioner by the person filing 
the comments. Reply comments shall be 
served on the person(s) who filed comments 
to which the reply is directed. Such 
comments and reply comments shall be 
accompanied by a certificate of service. (See 
§ 1.420 (a), (b) and (c) of the Commission 
rules.) 

5. Number of copies. In accordance with 
the provisions of § 1.420 of the Commission's 
rules and regulations, an original and four 
copies of all comments, reply comments, 


pleadings, briefs, or other documents shall be 
furnished the Commission. 

6. Public inspection of filings. All filings 
made in this proceeding will be available for 
examination by interested parties during 
regular business hours in the Commission's 
Public Reference Room at its headquarters. 
1919 M Street NW., Washington. D.C. 

[FR Doc 80-640 Filed 1-8-80; 8;45 «wn| 

BILUNG CODE 6712-01-11 


47 CFR Part 73 

[BC Docket No. 79-340; RM-3508] 

FM Assignment to Malakoff, Tex. 

agency: Federal Communications 
Commission. 

action: Notice of Proposed Rule 
Making. 

summary: Action taken herein proposes 
the assignment of a first Class A FM 
channel to Malakoff, Texas, in response 
to a petition filed by Edd L. Routt. The 
proposed channel could provide for a 
first local aural broadcast service to the 
community. 

dates: Comments must be filed on or 
before February 19,1980, and reply 
comments on or before March 10,1980. 

address: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT. 

Mildred B. Nesterak. Broadcast Bureau, 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

Adopted: December 19,1979. 

Released: January 4. 1980. 

In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations. (Malakoff, Texas). . 

By the Acting Chief, Policy and Rules 
Division: 

1. Petitioner , Proposal Comments, (a) 
A petition for rule making 1 was filed by 
Edd L. Routt ("petitioner”), proposing 
the assignment of FM Channel 240A to 
Malakoff, Texas. No responses to the 
petition have been received. 

(b) The channel can be assigned in 
conformity with the minimum distance 
separation requirements provided the 
transmitter site is located 4 kilometers 
(2.4 miles) southeast of the community. 

(c) Petitioner states he will promptly 
file an application for the channel, if 
assigned. 

2. Community Data —(a) Location: 
Malakoff, in Henderson County, is 
located approximately 108 kilometers 
(67 miles) southeast of Dallas, Texa9. 


* Public Notice of the petition was given on 
October 31,1979. Report No. 1198. 
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(b) Population. Malakoff—2,045 x , 
Henderson County—26,466. 

(c) Local Aural Broadcast Service: 
None. 

3. Economic Considerations: 

Petitioner asserts that Malakoff is 
primarily an agricultural and 
recreational area. He claims that 
Malakoff now has a population of 2,248 
and, according to the Malakoff Chamber 
of Commerce, the community’s trade 
territory is estimated at 20,000. 

Petitioner states there is a particular 
need for local weather information, 
agricultural information, and coverage 
of local events. 

4. In light of the foregoing information 
and the fact that the proposed channel 
could provide a first local aural 
broadcast service to Malakoff, it is 
proposed to amend the FM Table of 
Assignments, Section 73.202(b) of the 
Commission’s Rules, as it pertains to the 
listed city: 



Channel No. 

City 

Present Proposed 

Malakoff. Texas. 

.. .. 94HA 



5. The Commission’s authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 

Note.—A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

6. Interested parties may file 
comments on or before February 19, 

1980, and reply comments on or before 
March 10,1980. 

7. For further information concerning 
this proceeding, contact Mildred B. 
Nesterak. Broadcast Bureau, (202) 632- 
7792. However, members of the public 
should note that from the time a notice 
of proposed rule making is issued until it 
is no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel assignments. 
An ex parte contact is a message 
(spoken or written) concerning the 
merits of a pending rule making other 
than comments officially filed at the 
Commission or oral presentation 
required by the Commission. 


2 Population figures are taken from the 1970 U.S. 

Census. 


Federal Communications Commission. 

Henry L. Baumann, 

Acting Chief, Policy and Rules Division, 
Broadcast Bureau . 

Appendix 

1. Pursuant to authority found in Sections 
4{i). 5(d)(1), 303(g) and (r) and 307(b) of the 
Communications Act of 1934. as amended, 
and Section 0.281(b)(6) of the Commission's 
Rules. IT IS PROPOSED TO AMEND the FM 
Table of Assignments, Section 73.202(b) of 
the Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is attached. 

2. Showing required. Comments are invited 
on the proposal(s) discussed in the Notice of 
Proposed Rule Making to which this 
Appendix is attached. Proponent(s) will be 
expected to answer whatever questions are 
presented in initial comments. The proponent 
of a proposed assignment is also expected to 
file comments even if it only resubmits or 
incorporates by reference its former 
pleadings. It should also restate its present 
intention to apply for the channel if it is 
assigned, and, if authorized, to build the 
station promptly. Failure to file may lead to 
denial of the request. 

3. Cut-off procedures. The following 
procedures will govern the consideration of 
filings in this proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that parties 
may comment on them in reply comments. 
They will not be considered if advanced in 
reply comments. (See § 1.420(d) of 
Commission Rules.) 

(b) With respect to petitions for rule 
making which conflict with the proposal(s) in 
this Notice, they will be considered as 
comments in the proceeding, and Public 
Notice to this effect will be given as long as 
they are filed before the date for filing initial 
comments herein. If they are filed later than 
that, they will not be considered in 
connection with the decision in this docket. 

4. Comments and reply comments; service. 
Pursuant to applicable procedures set out in 
Section 1.415 and 1.420 of the Commission’s 
Rules and Regulations, interested parties may 
file comments and reply comments on or 
before the dates set forth in the Notice of 
Proposed Rule Making to which this 
Appendix is attached. All submissions by 
parties to this proceeding or persons acting 
on behalf of such parties must be made in 
written comments, reply comments, or other 
appropriate pleadings. Comments shall be 
served on the petitioner by the person filing 
the comments. Reply comments shall be 
served on the person(s) who filed comments 
to which the reply is directed. Such 
comments and reply comments shall be 
accompanied by a certificate of service. (See 
$ 1.420(a), (b) and (c) of the Commission 
Rules.) 

5. Number of copies. In accordance with 
the provisions of Section 1.420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or other 
documents shall be furnished the 
Commission. 

6. Public inspection of filings. All filings 
made in this proceeding will be available for 


examination by interested parties during 
regular business hours in the Commission's 
Public Reference Room at its headquarters, 
1919 M Street, NW., Washington. D.C. 

(FR Doc W>-644 Filed 1-8-80. 8:45 am] 

BILLING CODE 6712-01-*! 


47 CFR Part 73 

IBC Docket No. 73-339; RM-3507) 

FM Assignment to Petersburg, W. Va. 

AGENCY: Federal Communications 
Commission. 

action: Notice of Proposed Rule 
Making. 

summary: Action taken herein proposes 
the assignment of a first Class A FM 
channel to Petersburg, West Virginia, in 
response to a petition filed by Creative 
Broadcasting, Inc. The proposed channel 
could provide for a first local aural 
broadcast service to the community. 
dates: Comments must be filed on or 
before February 19,1980, and reply 
comments must be filed on or before 
March 10,1980. 

address: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Mildred B. Nesterak, Broadcast Bureau. 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

Adopted: December 19.1979. 

Released: January 4.1980. 

In the matter of amendment of 
5 73.202(b), Table of Assignments, FM 
Broadcast Stations (Petersburg, West 
Virginia). 

By the Acting Chief, Policy and Rules 
Division: 

1 . Petitioner, Proposal Comments, (a) 
A petition for rule making* was Filed by 
Creative Broadcasting, Inc. 

(“petitioner”), proposing the assignment 
of FM Channel 269A to Petersburg, West 
Virginia, as that community's First FM 
assignment. No responses to the petition 
have been received. 

(b) The channel assignment can be 
made in compliance with the minimum 
distance separation requirements 
provided the transmitter site is located 
approximately 3 kilometers (2 miles) 
northeast of the community. Petitioner 
states that since the proposed 
transmitter site is located in the Quiet 
Zone, it coordinated the request with the 
Naval Research Laboratory and 
National Radio Astronomy Observatory, 
both of whom gave their approval 
pending further clearance from the 
Naval Research Laboratory at the 


1 Public Notice of the petition was given on 
October 31.1979. Report No. 1198. 
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application stage. See Section 73.1030(a) 
of the Commission’s Rules. 

(c) Petitioner states that should the 
channel be assigned, it will apply for its 
use. 

2. Community Data —(a) Location. 
Petersburg, seat of Grant County, is 
located approximately 237 kilometers 
(148 miles) west of Washington, D.C., 
and 269 kilometers (168 miles) 
southwest of Pittsburgh, Pennsylvania. 

fl>) Population . Petersburg—2,177; 2 
Grant County—8,607. 

(c) Local Aural Broadcast Service: 
None. 

3. Economic Considerations: 
Petitioner states that Petersburg’s major 
employers produce diverse products 
including lumber, furniture, agricultural 
lime, masonry products and business 
forms. It asserts that Petersburg is a 
growing community in the midst of an 
important and developing five-county 
region. Petitioner’s demographic data is 
sufficient to warrant consideration of 
the need for a first FM assignment to 
Petersburg. 

4. Since Petersburg is located within 
402 kilometers (250 miles) of the U.S.- 
Canada border, the proposed 
assignment of Channel 269A to 
Petersburg, West Virginia, requires 
coordination with the Canadian 
Government. 

5. In view of the apparent need for a 
first local aural broadcast service in 
Petersburg, West Virginia, the 
Commission proposes to amend the FM 
Table of Assignments, Section 73.202(b) 
of the Commission’s Rules, with regard 


to Petersburg, West Virginia: 

City 

Channel No. 


Present Proposed 

Petersburg, West Virginia. 

.. 269A 


6. Authority to institute rule making 
proceedings, showings required, cut-off 
procedures, and filing requirements is 
contained in the attached Appendix and 
are incorporated by reference herein. 

Note.— A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

7. Interested parties may file 
comments on or before February 19, 

1980, and reply comments on or before 
March 10.1980. 

8. For further information concerning 
this proceeding, contact Mildred B. 
Nesterak, Broadcast Bureau, (202) 632- 
7792. However, members of the public 
should note that from the time a notice 
of proposed rule making is issued until it 


■Population figures are taken from the 1970 U.$. 
Census. 


is no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as thi9 
one, which involve channel assignments. 
An ex parte contact is a message 
(spoken or written) concerning the 
merits of a pending rule making other 
than comments officially filed at the 
Commission or oral presentation 
required by the Commission, 

Federal Communications Commission. 

Henry L. Baumann, 

Acting Chief, Policy and Rules Division. 
Broadcast Bureau. 

Appendix 

1. Pursuant to authority found in Sections 
4(i), 5(d)(1). 303 (g) and (r). and 307(b) of the 
Communications Act of 1934, as amended, 
and Section 0.281(b)(6) of the Commission’s 
Rules, it is proposed to amend the FM Table 
of Assignments. Section 73.202(b) of the 
Commission's Rules and Regulations, as set 
forth in the Notice of Proposed Rule Making 
to which this Appendix is attached. 

2. Showings required. Comments are 
invited on the proposal(s) discussed in the 
Notice of Proposed Rule Making to which this 
Appendix is attached. Proponent(s) will be 
expected to answer whatever questions are 
presented in initial comments. The proponent 
of a proposed assignment is also expected to 
file comments even if it only resubmits or 
incorporates by reference its former 
pleadings. It should also restate its present 
intention to apply for the channel if it is 
assigned, and, if authorized, to build the 
station promptly. Failure to file may lead to 
denial of the request. 

3. Cut-off procedures. The following 
procedures will govern the consideration of 
filings in this proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that parties 
may comment on them in reply comments. 
They will not be considered if advanced in 
reply comments. (See 11.420(d) of 
Commission Rules.) 

(b) With respect to petitions for rule 
making which conflict with the proposal(s) in 
this Notice, they will be considered as 
comments in the proceeding, and Public 
Notice to this effect will be given as long as 
they are filed before the date for filing initial 
comments herein. If they are filed later than 
that, they will not be considered in 
connection with the decision in this docket. 

4. Comments and reply comments: service. 
Pursuant to applicable procedures set out in 
Sections 1.415 and 1.420 of the Commission's 
Rules and Regulations, interested parties may 
file comments and reply comments on or 
before the dates set forth in the Notice of 
Proposed Rule Making to which this 
Appendix is attached. All submissions by 
parties to this proceeding or persons acting 
on behalf of such parties must be made in 
written comments, reply comments, or other 
appropriate pleadings. Comments shall be 
served on the petitioner by the person filing 
the comments. Reply comments shall be 
served on the person(s) who filed comments 


to which the reply is directed. Such 
comments and reply comments shall be 
accompanied by a certificate of service. (See 
5 1.420 (a), (b) and (c) of the Commission 
Rules.) 

5. Number of copies. In accordance with 
the provisions of Section 1.420 of the 
Commission’s Rules and Regulations, an 
original and Jour copies of all comments, 
reply comments, pleadings, briefs, or other 
documents shall be furnished the 
Commission. 

6. Public inspection of filings. All filings 
made in this proceeding will be available for 
examination by interested parties during 
regular business hours in the Commission’s 
Public Reference Room at its headquarters. 
1919 M Street, N.W., Washington. D.C. 

(FR Doc 80-647 Filed 1-8-8* *45 ami 

BILLING CODE 6712-01-N 


47 CFR Part 73 

(BC Docket No. 79-341; RM-34891 

FM Assignment to Steelville, Mo. 

AGENCY: Federal Communications 
Commission. 

action: Notice of Proposed Rule 
Making. 

summary: Action taken herein proposes 
the assignment of a first Class A FM 
channel to Steelville, Missouri, in 
response to a petition filed by Randy L. 
Wachter. The proposed channel could 
provide for a first local aural broadcast 
service to the community. 

DATES: Comments must be filed on or 
before February 19,1980, and reply 
comments on or before March 10,1980. 

address: Federal Communications 
Commission, Washington. D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Mildred B. Nesterak. Broadcast Bureau, 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

Adopted: December 19,1979. 

Released: January 4.1980. 

By the Acting Chief, Policy and Rules 
Division: 

In the matter of amendment of 
§ 73.202(b). Table of Assignments, FM 
Broadcast Stations (Steelville, Missouri). 

1. The Commission has under 
consideration a petition filed by Randy 
L. Wachter, seeking the assignment of 
FM Channel 244A to Steelville, 

Missouri . 1 The proposed channel can be 
assigned in conformity with the 
minimum distance separation 
requirements. No responses to the 
petition have been filed. 


* Public Notice of petition was given on 
September 19,1979. Report No. 1192. 
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2. Steelville (pop. 1,392), 2 seat of 
Crawford County (pop. 14,828), is 
located approximately 126 kilometers 
(78 miles) southwest of St. Louis, 
Missouri. There is no local aural 
broadcast service in Steelville. 

Petitioner informs us that he will apply 
for the channel, if assigned. 

3. Petitioner asserts that Steelville is 
the second largest population center in 
the county. He states that its economy is 
based on manufacturing, retail sales, 
construction, mining and agriculture. 
Petitioner submitted demographic data 
in order to demonstrate a need for a first 
FM assignment in Steelville. 

4. In view of the foregoing information 
and the fact that the proposed channel 
could bring a first local aural broadcast 
service to the community, the 
Commission proposes to amend the FM 
Table of Assignments, Section 73.202(b) 
of the Rules with respect to Steelville, 
Missouri, as follows: 


City 

Channel No. 

Present Proposed 

StfeehrHe Missouri. 

?44A 



5. The Commission’s authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. Note: 
A showing of continuing interest is 
required by photograph 2 of the 
Appendix before a channel will be 
assigned. 

6. Interested parties may file 
comments on or before February 19, 

1980, and reply comments on or before 
March 10,1980. 

7. For further information concerning 
this proceeding, contact Mildred B. 
Nesterak, Broadcast Bureau, (202) 632- 
7792. However, members of the public 
should note that from the time a notice 
of proposed rule making is issued until it 
is no longer subject to Commission 
consideration of court review, all ex 
parte contacts are prohibited in 
Commissions proceedings, such as this 
one, which involve channel assignments. 
An ex parte contact is*a message 
(spoken or written) concerning the 
merits of a pending rule making other 
than comments officially filed at the 
Commission or oral presentation 
required by the Commission. 


’Population figures are taken from the 1970 U.S. 
Census. 


Federal Communications Commission. 

Henry L. Baumann, 

Acting Chief. Policy and Rules Division. 
Broadcast Bureau. 

Appendix 

1. Pursuant to authority found in 
Sections 4(i), 5(d)(1), 303(g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and Section 
0.281(b)(6) of the Commission’s Rules, IT 
IS PROPOSED TO AMEND the Table of 
Assignments, Section 73. (b) of the 
Commission’s Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showing required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed assignment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is assigned, and, if 
authorized, to build the station 
promptly. Failure to file may lead to 
denial of the request. 

3. Cut-off procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 

§ 1.420(d) of Commission Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

4. Comments and reply comments: 
service . Pursuant to applicable 
procedures set out in Sections 1.415 and 
1.420 of the Commission’s Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submission by 
parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 


the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420(a), (b) and (c) of the 
Commission Rules.) 

5. Number of copies. In accordance 
with the provisions of Section 1.420 of 
the Commission’s Rules and 
Regulations, an original and four copies 
of all comments, reply comments, 
pleadings, briefs, or other documents 
shall be furnished the Commission. 

6. Public inspection of filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission’s Public Reference 
Room at its headquarters, 1919 M Street. 
N.W., Washington, D.C. 

[FR Doc 00-646 Filed 1-6-00; 8:45 am) 

BILLING CODE 6712-01-HI 


47 CFR Part 73 

[BC Docket No. 79-342; RM-3512] 

FM Assignment to Middletown, Md. 

agency: Federal Communications 
Commission. 

action: Notice of Proposed Rule 
Making. 

summary: Action taken herein proposes 
the assignment of a first Class A FM 
channel to Middletown, Maryland, in 
response to a petition filed by 
Middletown Broadcasters Association. 
The proposed channel could provide a 
first local aural broadcast service to the 
community. 

dates: Comments must be Filed on or 
before February 19,1980, and reply 
comments must be filed on or before 
March 10,1980. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Mildred B. Nesterak, Broadcast Bureau, 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

Adopted: December 19,1979. 

Released: January 4. 1980. 

In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations. (Middletown, 
Maryland), BC Docket No. 79-432, RM- 
3512. 

1. Petitioner, Proposal, Comments, (a) 
A petition for rule making 1 was filed by 
the Middletown Broadcasters 
Association (’’petitioner”), proposing the 


1 Public Notice of the petition was given on 

October 31,1979. Report No. 1198. 
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assignment of FM Channel 276A to 
Middletown, Maryland. No responses to 
the petition were received. 

(b) The channel can be assigned in 
conformity with the minimum distance 
separation requirements, provided the 
transmitter site is located approximately 
4 kilometers (2.63 miles) southeast of the 
community. 

2. Community Data —(a) Location. 
Middletown is located between 
Hagerstown and Frederick, Maryland, 
off of Interstate Highway 70 and near 
Highway 40. 

(b) Population: Middletown—1.262 x , 
Frederick County—84,927. 

(c) Local Aura! Broadcast Service. 
None. 

3. Economic Considerations. 

Petitioner states that Middletown is a 
steadily growing area which has many 
business facilities, schools, and 
churches. It notes that it is located near 
sports and recreational facilities. 
Petitioner has submitted information 
regarding Middletow f n which is 
sufficient to warrant consideration of its 
need for a First FM assignment. 

4. Since Middletown is located within 
402 kilometers (250 miles) of the U.S.- 
Canada border, the proposed 
assignment of Channel 249A to 
Middletown. Maryland, requires 
coordination with the Canadian 
Government. 

5. In view of the apparent need for a 
first local aural broadcast service in 
Middletown, the Commission proposes 
to amend the FM Table of Assignments, 
§ 73.202(b) of the Commission’s Rules, 
with regard to Middletowm, Maryland: 


Channel No 

City - 

Present Proposed 


Middletown. Maryland.. 276A 


6. Authority to institute rule making 
proceedings, showings required, cut-off 
procedures, and filing requirements is 
contained in the attached Appendix 
below and are incorporated by reference 
herein. 

Note. —A showing of continuing interest is 
required by paragraph 2 of the attached 
Appendix before a channel will be assigned. 

7. Interested parties may file 
comments on or before February 19, 

1980, and reply comments on or before 
March 10,1980. 

8. For further information concerning 
this proceeding, contact Mildred B. 
Nesterak. Broadcast Bureau, (202) 632- 
7792. However, members of the public 
should note that from the time a notice 


* Population figures are taken from the 1070 U.S. 
Census. 


of proposed rule making is issued until it 
is no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel assignments. 
An ex parte contact is a message 
(spoken or written) concerning the 
merits of a pending rule making other 
than comments officially filed at the 
Commission or oral presentation 
required by the Commission. 

Federal Communications Commission. 

Henry L. Baumann, 

Acting Chief, Policy and Rules Division , 
Broadcast Bureau. 

Appendix 

1. Pursuant to authority found in 
Section 4{i), 5(d)(1). 303 (g) and (r). and 
307(b) of the Communications Act of 
1934, as amended, and 5 0.281(b)(6) of 
the Commission’s rules, it is proposed to 
amend the FM Table of Assignments, 

§ 73.202(b) of the Commission's rules 
and regulations, as set forth in the 
Notice of Proposed Rule Making to 
which this Appendix is attached. 

2. Showings required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed assignment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is assigned, and, if 
authorized, to build the station 
promptly. Failure to File may lead to 
denial of the request 

3. Cut-off procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 

§ 1.420(d) of Commission rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposals) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket 

4. Comments and reply comments; 
service. Pursuant to applicable 
procedures set out in §§ 1.415 and 1.420 


of the Commission’s rules and 
regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person Filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420 (a), (b) and (c) of 
the Commission rules.) 

5. Number of copies. In accordance, 
with the provisions of § 1.420 of the 
Commission's rules and regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public inspection of filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission’s Public Reference 
Room at its headquarters, 1919 M Street, 
N.W.. Washington. D.C. 

|FR Doc. 80-641 Filed 1-8-flQ: B 46 ami 

BILLING CODE 6712-Ot-M 


47 CFR Part 83 

l PR Docket No. 79-336; FCC 79-857 J 

Granting of General Exemption From 
Certain Radiotelegraph Requirements 
of Part II to U.S, Cargo Vessels of 
1,600 Gross Tons and Upward 
Navigated Solely on Domestic 
Voyages Along the East, West or Gulf 
Coasts of the Contiguous 48 States; 
Proposed Rulemaking and Inquiry 

agency: Federal Communications 
Commission. 

ACTION: Proposed Rule Making and 
Inquiry. 

SUMMARY: The Federal Communications 
Commission is proposing to amend the 
rules to grant a general exemption from 
the radiotelegraph requirements of Title 
III, Part II of the Communications Act of 
1934, as amended to U.S. cargo vessels 
of 1600 gross tons or more when 
navigated on domestic voyages along 
the east, west or Gulf coasts of the 
contiguous 48 states. In the Notice of 
Inquiry the Federal Communications 
Commission is soliciting comments on 
the relative effectiveness of the 
radiotelegraph and radiotelephone 
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safety systems as applicable to vessels 
navigated in these areas. 

DATES: Comments must be received on 
or before March 7,1980, and reply 
comments must be received on or before 
March 27,1980. 

ADDRESSES: Send comments to: Federal 
Communications Commission, 
Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Nicholas G. Bagnato, Private Radio 
Bureau, (202) 632-7175. 

SUPPLEMENTARY INFORMATION: 

Adopted: December 19,1979, 

Released: January 3.1980. 

By the Commission: 

In the Matter of amendment of Part 83 
to grant a general exemption from the 
radiotelegraph requirements of Title III. 
Part II of the Communications Act to 
United States cargo vessels of 1600 
gross tons and upward navigated solely 
on domestic voyages along the east, 
west or Gulf coasts of the contiguous 48 
states. Notice of proposed rulemaking 
and notice of inquiry, PR Docket No. 79- 
336, FCC 79-857. 

1. In this Notice, we propose to 
exempt those United States cargo 
vessels engaged solely on domestic 
voyages along the coast of the 
contiguous 48 states and weighing 1600 
gross tons or more from the 
radiotelegraph requirements set forth in 
the Communications Act of 1934. We 
request comments from the public as to 
whether radiotelephony alone 
adequately protects these vessels, and 
whether these vessels will retain their 
ability to act as lifeboats for other 
vessels of the same class if this proposal 
is adopted. We also seek comments as 
to whether a maximum distance from 
land should be established for those 
vessels who qualify for this general 
exemption. 

Background 

2. Title III. Part II of the 
Communications Act of 1934, as 
amended, provides that unless an 
exemption is granted, all cargo vessels 
weighing 1600 gross tons or more must 
be equipped with a radiotelegraph 
station operated by one or more radio 
officers or operators. These 
requirements reflect the concern of 
Congress for the safety and welfare of 
vessels conducting coastwise voyages, 

S. Rep. No. 196, 75th Cong., 1st Sess. 3 
(1937), and conform the radio 
communication standards for vessels 
weighing 1600 gross tons and upward 
and conducting coastwise voyages with 
those laid down by the Safety of Life at 
Sea Convention for identical vessels on 
international voyages. 


3. It should be noted that cargo ships 
of 300 gross tons or more but less than 
1600 gross tons are given the option of 
carrying either a radiotelegraph station 
or a radiotelephone station, so long as 
the chosen method of communication 
complies with the requirements of Title 
III, Part II of the Communications Act. 

4. Congress allowed the Federal 
Communications Commission the 
discretion to grant exemptions to the 
radiotelegraph requirements. Section 
352(b) of the Communications Act of 
1934, as amended, provides in pertinent 
part that: 

(b) Except for nucelar ships, the 
Commission may. if it considers that the 
route or the conditions of the voyage or 
other circumstances are such as to 
render a radio station unreasonable or 
unnecessary for the purpose of this part, 
exempt from the provisions of this part 
any ship or class of ships which falls 
within any of the following descriptions: 
***** 

(2) Cargo ships which in the course of 
their voyage do not go more than one 
hundred and fifty nautical miles from 
the nearest land; 

***** 

5. The Commission has already 
granted exemptions from the 
radiotelegraph requirements of Title III, 
Part II to some vessels weighing 1600 or 
more gross tons. Exempt are those 
vessels whose special configuration 
allows them to navigate on the New 
York Barge Canal 1 and those vessels 
which navigate on the Great Lakes 90% 
of the time, but make occasional 
coastwise voyages when the Great 
Lakes are closed to navigation. 2 

6. The Commission has also received 
requests for exemption from the 
radiotelegraph provisions of the Act 
from cargo vessels who engage in 
coastwise voyages, but do not navigate 
in excess of 150 miles from land. The 
commission has traditionally held that 
radiotelegraph systems are essential for 
the vessel to vessel communication 
necessary for each vessel to act as a 
potential lifeboat for others in its same 
class. This holding stems from the belief 
that the effectiveness of this mutual pool 
of assistance is in direct ratio to the 
number of vessels on international as 
well as domestic voyages participating 
in the pool. Until very recently, the 
Commission has, on these grounds, 
denied requests for exemption. 3 Three 


1 On those ships, the wheelhouse may be 
hydraulically lowered to dear low bridges. 

* VHF radiotelephone la used as the safety system 
on the Great Lakes: MF radiotelephone systems 
were replaced by VHF as provided for in the recent 
Great Lakes Agreement. 

’See. for example. Request for Reconsideration of 
Previous Denial of Exemption from the 


recent requests for exemption remain 
pending until resolution of this docket. 

7. In recent years there have been 
substantial improvements in marine 
radio telephone systems. 

(1) All double sideband full carrier 
transmitters (A3 emission) have been 
replaced by single sideband transmitters 
(A3J emission) in the bands 1605—2850 
kHz and 4000—23000 kHz. This 
conversion improved the quality and 
range of radiotelephone 
communications. 

(2) At present all U.S. vessels licensed 
to operate in the band 1605—2850 kHz 
shall be able to transmit and receive A3J 
emission on the carrier frequency 2182 
kHz. These vessels are authorized to 
receive on both A3 and A3H and to 
transmit on either A3 or A3H for 
communications with foreign vessels 
and portable survival craft equipment. 

(3) By regulations which become 
effective on January 1,1980, all United 
States cargo vessels of 1600 gross ton9 
or more will be equipped with 
radiotelephone capable of operating on 
2182 kHz. 

(4) All radiotelephone vessels 
(between 300 and up to 1600 gross tons) 
are required to be equipped with a VHF 
installation for short range 
communications. 4 

(5) All radiotelegraph vessels (1600 
gross tons or more) are required to be 
equipped with a VHF installation for 
compliance with existing regulations 
(such as those regarding bridge-to- 
bridge and vessel traffic system). 5 

8. The United States Coast Guard has 
complete VHF coverage of the coastline 
of the contiguous 48 States up to a 
minimum distance of 20 nautical miles. 
The radiotelegraph vessels, soon to be 
equipped with a radiotelephone 
installation in the band 1605^2850 kHz 
will be able to participate in both the 
VHP’ (the international distress, safety 
and calling frequency is 156.8 MHz) and 
the MF (the international distress, safety 
and calling frequency is 2182 kHz) 
safety systems. The new regulations will 
require these telegraph vessels to 
maintain a watch on 2182 kHz while 
navigated. This requirement will now 
establish the communications link 
between radiotelegraph and 
radiotelephone vessels. 


Radiotelegraph Provisions. Memorandum Opinion 
and Order, affd sub nom. Spentonbush Fuel 

Transport Service, Inc. v. FCC 315 F. 2d 198 (2nd 

Cir. 1963). 

4 When within VHF range, all communications 
must be initiated on VHF. If no reply is received, the 
1605 to 2850 frequency band may be used. 

* Amendment of Part 83 Implement and Inter- 
Governmental Maritime Consultative 
Organization's Resolution. Report and Order, 

Docket No. 21089. 44 Fed. Reg. 18501 (1979). 
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Inquiry and Proposal 

9. We now consider whether this 
required duplication of communications 
systems is necessary to protect lives and 
property, or whether the merits of 
radiotelegraph systems are such that 
they should be maintained. In order to 
assist us in making a decision, we 
request specific comments on the 
following in addition to general relevant 
comments: 

(1) Whether the Commission has the 
authority to grant a general exemption 
for cargo vessels weighing 1600 gross 
tons or more, or whether Congress alone 
has such authority. 

(2) What mileage restrictions from 
shore should be imposed if a general 
exemption is granted. 

(3) The operational effectiveness of 
radiotelephony on 2182 kHz as 
compared with radiotelegraphy on 500 
kHz in the geographical area of 
consideration. 

(4) Whether a language barrier exists, 
and if so, whether it would inhibit the 
effective use of radiotelephony. 

We are proposing a general 
exemption for vessels engaged solely on 
coastwise voyages between ports on the 
east, west of gulf coasts of the 
contiguous 48 States for consideration in 
conjunction with the above listed 
specific questions. 

10. In view of the above, this Notice of 
Inquiry and Notice of Proposed Rule 
Making, including the amendment of 

5 83.480, is adopted. This proposed 
amendment of the Commission’s rules, 
as set forth in the attached Appendix is 
issued pursuant to the authority 
contained in Sections 4(i) and 303(r) of 
the Communications Act of 1934. as 
amended. 

11. Pursuant to the applicable 
procedures set forth in Section 1.415 the 
Commission’s rules, interested persons 
may file comments on or before March 
7,1980, and reply comments on or before 
March 27.1980. All relevant and timely 
comments will be considered by the 
Commission before final action is taken 
in this proceeding. In reaching its 
decision, the Commission may take into 
consideration information and ideas not 
contained in the comments, provided 
that such information or a writing 
indicating the nature and source of such 
information is placed in the public file, 
and provided that the fact of the 
Commission’s reliance on such 
information is noted in the Report and 
Order. 

12. In accordance with the provisions 
of Section 1.419 of the Commission’s 
rules, an original and 5 copies of all 
statements, briefs, or comments shall be 
furnished the Commission. All 


comments received in response to this 
notice of proposed rulemaking will be 
available for public inspection in the 
Docket Reference Room in the 
Commission’s Office in Washington, 

DC. 

13. Regarding questions on the matters 
covered in this document contact 
Nicholas G. Bagnato, (202) 632-7175. 

Federal Communications Commission. 

William ]. Trtcarico. 

Secretary. 

Part 83 of Chapter 1 of Title 47 of the 
Code of Federal Regulations is amended 
as follows: Part 83—Stations on 
Shipboard in the Maritime Services. 

1. Section 83.480 is amended by 
adding a new paragraph (c) and 
redesignating existing paragraph (c) as 

(d). 

§ 83.480 General exemptions. 

• * * • • 

(c) All U.S. cargo vessels of 1600 gross 
tons and upwards engaged solely on 
domestic coastwise voyages along the 
east west or Gulf coasts of the 
contiguous 48 States never more than (*] 
nautical miles from the nearest land are 
exempt from the radiotelegraph 
requirements of Title HI, Part II of the 
Communications Act of 1934, as 
amended. The vessel shall be: 

(1) equipped with a radiotelephone 
installation which fully complies with 
Title III, Part II of the Communications 
Act of 1934. as amended, as applicable 
to U.S. cargo vessels of 300 gross tons 
and upwards but less than 1600 gross 
tons: and 

(2) maintain a continuous watch on 
2182 kHz at the principal radio operating 
position or the room from which the 
vessel is normally steered when 
naviagated in the open sea outside of a 
harbor or port 

(d) These exemptions may be 
terminated at any time without hearing 
if, in the Commission’s discretion, the 
need for such action arises, 

|FR Doc. BO-652 Pfl«! t-B-80. • 46 amj 

BILLING COOt 6711-01-M 
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advisory council on historic 

PRESERVATION 

Protection of Historic and Cultural 
Properties; Public Information Meeting 

Notice is hereby given pursuant to 
§ 800.6(b)(3) of the Council’s regulations. 
“Protection of Historic and Cultural 
Properties” (36 CFR Part 800). that on 
January 22, 198a at 7:00 p.m., a public 
information meeting will be held at the 
Davenport City Council Chambers, 226 
W. Fourth Street. Davenport, Iowa. The 
meeting is being called by the Executive 
Director of the Council in accordance 
with 5 800.6(b)(3) of the Council's 
regulations. The purpose of the meeting 
is to provide an opportunity for 
representatives of national, State, and 
local units of government, 
representatives of public and private 
organizations, and interested citizens to 
receive information and express their 
views concerning proposed US 67 (River 
Drive) Project in Davenport, Iowa, an 
undertaking assisted by the Federal 
Highway Administration that will 
adversely affect the Village of East 
Davenport, a property eligible for the 
National Register of Historic Places. 
Consideration will be given to the 
undertaking, its effects on National 
Register or eligible properties, and 
alternate courses of action that could 
avoid, mitigate, or minimize any adverse 
effects on such properties. 

The following is a summary of the 
agenda of the meeting: 

I. An explanation of the procedures 
and purposes of the meeting by a 
representative of the Executive Director 
of the Council. 

II. A description of the undertaking 
and an evaluation of its effects on the 
properties by the Federal Highway 
Administration. 

III. A statement by the Iowa State 
Historic Preservation Officer. 

IV. Statements from local officials, 
private organizations, and the public on 


the effects of the undertaking on the 
property. 

V. A general question period. 

Speakers should limit their statements 
to 5 minutes. Written statements in 
furtherance of oral remarks will be 
accepted by the Council at the time of 
the meeting. Additional information 
regarding the meeting is available from 
the Executive Director, Advisory 
Council on Historic Preservation, 1522 K 
Street, NW.. Washington, D.C. 20005. 
Attention: Patrick H. Steele (202-254- 
3495). 

Robert R. Garvey. |r.. 

Executive Director 

(FR Doc BO-B67 FHed 1-&-SBA4S oot| 

BILLING COO€ 4310-KMUI 


CIVIL AERONAUTICS BOARD 
[Order 80-1-9; Docket 37305] 

Texas International Airlines, Inc.; 
Application for Amendment of its 
Certificate To Remove Conditions (4) 
and (5); Order Deferring Processing of 
Application FHed Under Subpart Q 

Issued under delegated authority 
January 3,1960. 

On December 21,1979. Texas 
International Airlines (TXI) filed an 
application, under Rule 1701(b) of 
Subpart Q. for removal of conditions (4) 
and (5) from its certificate for Route 82. 1 
It has requested processing by show- 
cause procedures under section 
302.1750(a)(4). 

Section 302.1705(b) specifies the 
persons to be served with applications 
filed under Subpart Q. Since condition 
(4) applies to TXI’s entire route, the 
application should have been served on 
the mayors and airport managers of 
every point listed in its certificate and 
on the aviation regulatory agency or 
governor of every state in which such 
points are located. This requirement 
applies to any new points recently 
certificated as well, regardless of 
whether or not TXI is actually providing 
service to such points. In addition, we 
will require service of the application on 
ail certificated carriers. A list of such 
carriers is attached here as an appendix. 
Finally, we will not require service on 


1 Condition (4) is the standard “skip-stop'* 
restriction contained in the certificates of local 
service carriers. Condition (5) specifies three points 
at which the provision of two daily round trips is 
not required. 


commuter air carriers, since service on 
them would be unnecessarily 
burdensome, and their interest In this 
matter appears to be limited.*. 

We invite all carriers whose 
certificates contain similar restrictions 
to File conforming applications. The due 
date for such applications will be 14 
days following the service date of TXI’s 
corrected service list and cover page. 
Each carrier filing a conforming 
application must serve its Filing on the 
civic parties affected by its own request, 
namely, the mayors and airport 
managers of all points listed in its 
certificate, whether or not such points 
are being served, the aviation regulatory 
agency or governor of each state in 
which such points are located, and ail 
certificated carriers shown in the 
appendix. We recognize that some local 
service carriers serve or are certificated 
to serve a large number of points and 
that the service lists they will have to 
prepare will be very long. However, we 
believe that all civic parties may be 
potentially affected by the action 
requested, and adequate notice is 
essential where significant changes in 
authority are contemplated systemwide. 

Ordinarily, both Subpart Q and Part 
312 of our Regulations require an 
environmental evaluation to accompany 
any application filed under this subpart. 
In this case, however, the net impact of 
changes in service, if any. 3 resulting 
from favorable action should be 
beneficial, since elimination of 
unnecessary stops will improve 
efficiency and reduce fuel consumption, 
air pollution and ambient noise levels. 
Therefore, under section 312.6 of our 
Procedural Regulations, we will grant a 
waiver on our own motion to TXI and to 
any carrier Filing a conforming 
application from the requirements of 
section 312.12. We will also grant a 
waiver on our own motion from the 
requirements of Part 313 to the extent 
that they would otherwise require the 
preparation of a statement as to the 
amount of fuel to be consumed (or 
saved) as a result of positive action in 


* We note that thin order will be published in the 
Federal Register, and the nolice requirements of 
section 419 of Ihe Act will remain applicable where 
reductions in service are contemplated. 

5 The provisions of the new section 419 govern the 
amount of service provided at smalt communities: 
elimination of the skip-stop provision will not 
obviate the essential air service requirements of the 
Act. 
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this proceeding and a statement as to 
the availability of the required fuel. 

Under authority delegated by the 
Board in its Regulations, 14 CFR 
302.1713, we Find that TXI’s application 
in Docket 37305, filed under Subpart Q, 
is deficient as to carriers and civic 
officials served with copies, and that 
correction of this deficiency is necessary 
before we process the application. 

Accordingly: 

1. We defer further procedures on the 
application of Texas International 
Airlines in Docket 37305 until such time 
as it fully complies with section 
302.17051b); 

2. Answers to the application in 
Docket 37305 shall be due 14 days after 
service of the corrected application, 
which shall include a statement as to 
the due date for filing answers; 

3. We waive the requirements of Parts 
312 and 313 to the extent that they 
would otherwise require the preparation 
of an environmental evaluation and 
energy statement; and 

4. We will serve a copy of this order 
on the carriers listed in the appendix. 

We will publish this order in the 
Federal Register. 

Persons entitled to petition the Board 
for review of this order under its 
Regulations, 14 CFR 385.50, may file 
their petitions within ten days after the 
date of service of this order. 

This order is effective immediately 
and the filing of a petition for review 
shall not preclude such effectiveness. 
Phyllis T. Kay lor, 

Secretory. 

|FR Doc. 80-074 Filed 1-6-80: 8:45 um| 

BILLING CODE 8320-0141 


[Order 80-1-28; Docket 36496] 

Guaranteed Air Fare Rule: Order 

Adopted by the Civil Aeronautics 
Board at its office in Washington. D.C., 
on the 4th day of January, 1980. 

Background 

In this order we discuss various 
aspects of the rules and practices of air 
carriers which either require a 
passenger, who has been ticketed, to 
pay an additional amount before 
departure if the applicable fare has 
increased between the time of ticketing 
and the time of travel or which, in 
general, “guarantee*' the fare once the 
passenger is ticketed. Until 1977, the 
portion of air carrier tariff provisions 
generally referred to as "fare 
effectiveness rules** required passengers 
to pay the fare and abide by the tariff in 
effect on the date the travel began, 
rather than on the date on which the 
passenger made his travel 


arrangements. In April of that year, we 
solicited comments on Docket 30717 on 
whether the Board should prohibit 
carriers from collecting those additional 
amounts from passengers already 
holding tickets. 1 Before the Board had 
acted on this matter, United Air Lines 
(United) filed a revision to the fare 
effectiveness rules which applied for 
travel on United between U.S. points 
and between those points and points in 
Canada. Briefly stated this “guaranteed 
fare rule** 2 provides that no increase 
will be collected once a ticket is 
purchased if the first flight coupon is 
issued for a specific flight and provided 
the, originating flight is not changed at 
the passenger’s request subsequent to 
an increase in the fare. Within a short 
time, United’s rule was adopted for 
domestic travel by all major carriers, 
and, more recently, variations of the rule 
have been filed by several U.S. and 
foreign carriers for international 
transportation. 

The Current Corner Proposals 

In August of this year, Texas 
International (TI) and Western Air Lines 
(Western) proposed cancellation of their 
guaranteed fare rules, citing revenue 
losses resulting from the guarantee. We 
did not feel that changes to the status 
quo were disirable without a full 
assessment of the impact and that 


' Our action, instituted by Order 77-4-49, was 
prompted by complaints from passengers who, 
having purchased tickets, assumed their air travel 
arrangments final, only to find that in order to travel 
as planned, an additional payments to the carrier 
was necessary. Of the eighteen initial comments 
entered in the Docket, eight generally supported a 
proposal to modify the rules to provide some type of 
fare guarantee for domestic travel. Among the 
reasons for supported such a change, respondents 
said that fare increases, unilaterally imposed after 
the passenger's travel arrangments have been made, 
were not only unfair but created a degree of ill will 
which resulted in harm to the carrier which was 
greater than any benefit. Some of those otherwise 
positive responses specifically opposed such a 
guarantee for international travel. Statements 
submitted in opposition to any change in the then 
existing rules cited the possible discriminatory 
aspects of a fare guarantee; the problems associated 
with rerouting passengers whose fares had been 
guaranteed; and revenue loss. Most comments 
suggested that a longer advance Tiling requirement 
and earlier Board action on fare proposals would 
eliminate the confusion that prompted our order. 
Those opposing change also asserted that the 
practice of charging the fare in effect on the date 
travel began was lawful, fair, in accordance with 
historical practice, greatly simpified auditing 
procedures and was not the source of enough 
difficulty to warrant changing. Since, by 1978. the 
concept of fare guarantees has been widely 
accepted for travel within the U.S., and the 
problems with additional collections were both less 
acute and more complicated in international 
transportation, this proceeding was terminated by 
Order 78-3-58. 

’Presently published as exception 5 to Rule 1(C) 
in C.A.B. No 352, issued by Airline Tariff Publishing 
Company. Agent. The same of similar provisions are 
also shown in other tariffs. 


proposal was suspened. ’The carriers 
have informed the Board’s staff that 
they will implement the cancellation 
once the suspension period has expired 
on March 28,1980, if the Board does not 
exercise its power under section 1002(g) 
of the Federal Aviation Act (the Act) to 
investigate whether the proposed 
changes are just and reasonable and 
disapprove the changes it they are not. 
this order, therefore, is intended to serve 
as a vehicle for beginning consideration 
of the reasonableness of the proposed 
cancellation under section 1002(g) of the 
Act. At the same time, we invite all 
interested carriers and the public to 
enter the docket and participate in what 
we hope wil be a generic and 
comprehensive review of this subject 
matter. 

Discussion 

We have decided to reconsider the 
broad issue of fare effectiveness and to 
determine the future rules of dealing 
with it. In the two and one-half years 
since the guaranteed air fare rules were 
adopted, there have been dramatic 
changes in the economic and regulatory 
environment faced by the airline 
industry. The previous regime 
characterized by detailed CAB 
regulation of the industry has been 
replaced by Congressionaily mandated 
deregulation legislation which explicitly 
directs the Board to place". . . 
maximum reliance on competitive 
market forces and on actual and 
potential competition.. . . 11 In response, 
the Board has substantially increased 
the levels of actual and potential 
competition in the market by adopting a 
liberal entry policy which, in essence, 
permits a “fit" carrier to serve 
practically any domestic point it seeks. 
To insure that the spread of competition 
benefits the flying public, the Board has 
simultaneously permitted and 
encouraged widespread price 
competition within the industry. The 
Board has also recognized the 
desirability of facilitating—for both the 
carriers and their customers—a smooth 
adjustment to a market in which fares 
will no longer be subject to any CAB 
control. Thus, we fully expect that 
competitive market forces will 
ultimately determine what type of fare 
guarantee policies will be adopted by 
individual carriers. Indeed, it is quite 
possible that the current state of 
competitive in the domestic industry is 
sufficient for us to withdraw from this 
type regulatory activity now rather than 
January 1,1983, when out statutory 
control over rates disappears. 


* Order 79-6-180. Docket 36496. 
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At the same time, however, we are 
concerned about the potential for 
confusion and disruption which might 
result from an abrupt cancellation of the 
existing fare effectiveness rules. We are 
concerned that, absent a fare guarantee, 
customer confusion would be increased 
significantly, at a time when confusion 
is already a problem because of the 
frequency of fare adjustments and the 
multiplicity of fares offered by carriers 
experimenting with their recently 
granted pricing freedom. At a time when 
fewer controls are exercised on fares, 
we are concerned that passengers will 
have no way of anticipating the amount 
by which their travel costs will increase 
between the time they purchase tickets 
and when they actually board the plane. 
Without a fare guarantee rule or 
adequate notice to consumers that they 
are subject to additional charge at the 
time of departure, collection of such 
additional charges might amount to an 
unfair or deceptive trade practice. 

Furthermore, our concern about 
customer confusion forces us to consider 
whether we should extend the 
guaranteed air fare rule to all 
transportation in which a certificated 
carrier participates. At present it is 
difficult to determine what rules apply 
when transportation is provided jointly 
by a carrier which is bound by the 
guaranteed fare rule and by another 
which is not With the growth of air taxi 
and commuter operations (which are 
generally not covered by the rule) such 
situations are occuring with increasing 
frequency, 4 If we were to find a tariff 
which permitted or required an 
additional collection unjust and 
unreasonable for TI and Western, 
should our finding also be applicable for 
all domestic air travel? 

We also not that the conditions which 
prompted TI and Western to propose 
cancellation of the rule have been 
substantially altered by subsequent 
Board actions. Specifically, Texas 
International and Western cited specific 
revenue losses which they attributed to 
the rule’s existence, but the losses cited 
by the carriers were sustained during 
periods when we required substantial 
advance notice for fare increase 
proposals. Hence, our present policy of 
permitting carriers to implement many 
fair increases on one day’s notice should 
eliminate a major portion of the 
potential revenue losses originally cited 
by the two carriers in asking for 
cancellation of the guaranteed air fare 
rule. 


* Air laxi operators and commuter air earners are 
defined in Part 298 of our regulations. In addition. 11 
certificated carriers do not know subscribe to the 
guaranteed fare provisions. 


We recognize that the guaranteed air 
fare rule benefits both passengers and 
carriers, for in the absence of such a 
guarantee, potential travelers might be 
dissuaded by the risk that an attractive 
fare which initially aroused their 
interest could increase substantially 
between the time the tickets were 
purchased and the time of departure. 

In addition, we recognize that the 
guaranteed air fare rule directly benefits 
carriers by encouraging passengers to 
ticket early and thereby permitting 
carriers to use their customers’ funds 
during the period between payment and 
departure. We do not yet have sufficient 
evidence to determine the overall 
impact of the rule on the carriers* 
financial position, and we encourage 
carriers and other interested parties to 
provide more detailed submissions on 
this point.* 

We would also consider other 
alternative besides total abolition or 
complete retention/extension of the 
guaranteed air fare rule. Possible 
options might include retention of the 
rule, but only for advance purchase 
fares; application of surcharges for 
certain reservations or ticket changes 
requested by the passenger; and the 
establishment of a limited period (e.g., 

60 days prior to departure) during which 
the fare would be guaranteed and 
passengers who purchased their tickets 
prior to that period could be charged the 
effective fare on the departure date. 
Absent very compelling reasons to the 
contrary, however, we do not favor a 
return to the pre-1977 rules which 
required, rather than permitted, carriers 
to collect the fare applicable on the date 
of departure. We can see no reason to 
permit the tariff mechanism to be used 
by a carrier to “justify” to the public its 
own decision to levy additional charges 
on its customers. 

Parties who favor contplete/partial 
elimination of the guaranteed air fare 
rule should specify in detail why the 
Board should change the rule at this 
time. We are particularly interested in 
the net costs of the rule, if any, to the 
carriers. We would also welcome 
discussion of the problems created for 
consumers and carriers by joint fares 
between carriers subject to the rule and 
those not bound by it and what 
method(s) could be used to resolve these 
problems if more carriers were 
permitted to escape the operation of the 
rule. 

Those parties who favor the 
retention/extension of the existing rule 


• In projecting the net cost* of the rule, carriers 
should specify their assumptions (e.g.. inflation and 
interest rates) and also indicate added costs to them 
of eliminating the rule (e.g.. increased collection 
cosUi). 


should specifically identify what public 
benefits would be gained by retaining/ 
extending the present rule that could not 
be adequately served by other, less 
burdensome requirements on carriers. 
These parties are also asked to indicate 
what justification the Board has for 
retaining/extending its control over this 
aspect of carrier pricing policy in light of 
the Congressional directive to “place 
maximum reliance on competitive 
market forces and on actual and 
potential competition.” 

Finally, we ask all parties to consider 
what type of notice or other consumer 
protection requirements, if any, the 
Board should impose if we decide to 
permit carriers to withdraw from the 
guaranteed air fare rule. 

The Board has tentatively determined 
not to hold an ora! evidentiary hearing 
in this proceeding. Section 1002(j)(l) of 
the Federal Aviation Act requires that 
the Board provide a hearing before 
declaring a suspended tariff unlawful. It 
does not, however, specify an “on-the- 
record” or trial-type oral evidentiary 
hearing, and the Board has in other 
instances determined the lawfulness or 
tariff rules without such a trial-type 
hearing. See Order 79-9-129, September 
20.1979; Order 77-7-43, July 12,1977; 
Order 77-2-9, February 2,1977. The 
choice of procedural approaches to 
develop regulatory policy lies primarily 
within the discretion of the agency. See 
NLRB v. Bell Aerospace Co .. 416 U.S. 

267 (1974); Securities and Exchange 
Commission v. Chenery Corp., 332 U.S. 
194 (1947). 

Although this proceeding was 
initiated in response to tariff filings by 
individual carriers, we do not propose to 
determine whether specific carrier 
actions under these tariff provisions 
were proper or to assign liability for 
past conduct. Our aim here is to 
consider the broad issue of fare 
effectiveness, and to determine the 
future lawful carrier rules for dealing 
with it. In this context, we do not 
anticipate that disputed issues of fact 
will arise that require adversary 
proceedings for their resolution. While 
the practices at issue have been 
included in tariffs filed with the Board, 
this of itself does not make the overall 
lawfulness or unlawfulness of these 
practices a matter to be determined only 
in an adjudicatory proceeding. See 
Rocky Mountain Motor Tariff Bureau, 
Inc. v. ICC, 590 F. 2d 865, 888-69 (10th 
Cir. 1979); Central & Southern Motor 
Freight Tariff Ass'n. v. ICC, 582 F. 2d 
113,118-121 (1st Cir. 1978); Phillips 
Petroleum Co. v. FPC, 475 F. 2d 842, 848- 
50 (10th Cir. 1973). cert, denied, 414 U.S. 
1148 (1974). However, carriers or others 
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who believe an adjudicatory hearing is 
necessary to explore these matters fully 
may request one. explaining in detail the 
issues to be treated in such a hearing 
and the reasons why they cannot be 
fully explored through a legislative-type 
written record. 

As our discussion to this point has 
indicated, the present docket raises 
issues of public policy which present us 
with a very "close call." Since we have 
recently adjusted our short notice tariff 
filing policies and thereby apparently 
mitigated a major cost imposed by the 
guaranteed air fare rule, and for the 
other reasons set out above, we are 
tentatively of the view that: 

Any tariff rule governing domestic 
local or joint fares of certificated air 
carriers and joint fares involving Air 
Taxi Operators or Commuter Air 
Carriers which would require 
passengers— 

1. Who are ticketed at a lawful fare; 

2. Whose originating flight coupon is 
issued for a specific flight; and 

3. Who do not voluntarily change their 
originating flight after the effective date 
of an increase in the applicable fare; 

to pay an additional amount in order to 
travel is unjust and unreasonable and 
should be canceled. 

For the purposes of this proceeding, 
domestic air transportation is air 
transportation between any points 
located in the States of the United 
States, the District of Columbia and the 
Territories and possessions of the 
United States. 

Accordingly, 

1. The Board directs all interested 
persons to show cause why we should 
not issue an order making final the 
preliminary views and conclusion set 
forth above; 

2. Any interested persons objecting to 
the issuance of such an order shall, 
within 30 days after the service of this 
order, 5 file with the Board a statement of 
objection which shall set forth in detail 
any facts, economical or statistical data, 
and other evidence relied upon in 
support of the objection. Answers to 
objections shall be filed with the Board 
within an additional 14 days; 

3. Persons requesting an evidentiary 
on-the-record hearing in this matter 
shall set forth in detail the reasons why 
a hearing is needed, including a 
statement of the facts they intend to 
develop in a hearing, and the reasons 
why such facts cannot otherwise be 
represented; 

4. If no objections are filed, all further 
procedural steps will be deemed to have 


5 Because the suspension period in this docket 
will terminate shortly, we will enforce this deadline 
stringently. 


been waived, and the matter will be 
submitted to the Board for final action; 
and 

5. A representative sample of the 
consumer complaints and related matter 
upon which this order in part relies shall 
be placed in the Docket of this 
proceeding for public inspection. 

This order shall be served on all Air 
Taxi Operators, Commuter Air Carriers, 
U.S. certificated air carriers, and foreign 
air carriers and shall be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

All Members concurred. 

Phyllis T. Kaylor, 

Secretary. 

(FR Doc 80-672 Filed 1-S-8Q: 8:45 am) 

BILLING CODE 6320-01-M 


Waiver of Part 380 of the Board’s 
Special Regulations; Order 

[Order 79-12-172J 

December 26.1979. 

Issued Under Delegated Authority. 

Secti on 38 0.16 of the Public Charter 
rule, 14 CFR Part 380, explicitly 
authorizes charter operators to provide 
free or reduce-rate transportation to 
travel agents. That section expires by its 
own terms on December 27,1979. This 
order waives the expiration date, so that 
free and reduced-rate transportation of 
travel agents on charters can continue. 

The predecessor of the Public Charter 
was the Advance Booking Charter 
(ABC). Section 371.30 of the ABC rule, 14 
CFR Part 371, had been interpreted as 
requiring all passengers who receive the 
same services to be changed the same 
price. To mitigate the interpretation, a 
provision allowing free and reduced-rate 
transportation for travel agents was 
inserted into the ABC rule as $ 371.15, 
with an expiration date of December 27, 
1979. 

When the Public Charter rule (Part 
300) was adopted in August 1978 to 
replace ABCs and several other charter 
types, it did not have the "same service, 
same price" provision that was in the 
ABC rule. Nevertheless, a free and 
reduced-rate provision identical to 
5 371.15 was included in the Public 
Charter rule as § 380.16, to ensure that 
special pricing for travel agents would 
not be considered in violation of the 
statutory provision (section 404(b)) 
against unjust discrimination. The 
section was given the same expiration 
date that it had in Part 371: December 
27,1979. 

In the last 2 years, and particularly 
since passage of the Airline 
Deregulation Act of 1978, the Board’s 
policy on price discrimination has 


changed substantially, to allow much 
greater pricing flexibility. For example, 
in August of 1979, the Board amended 14 
CFR Part 223 to allow unrestricted free 
and reduced-rate transportation of 
travel agents on scheduled service. It 
appears therefore that section 404(b) is 
not a bar to such transportation of travel 
agents on charters. The entire question 
of what types of discrimination are still 
prohibited by section 404(b) is under 
review in the rulemaking in Docket 
35253 (PSDR-58; 44 FR 21816; April 12, 
1979). This waiver is intended merely to 
eliminate any doubt about charter 
operator’s authority to continue 
providing such transportation while the 
rulemaking is in progress. The waiver 
will therefore expire upon final action in 
that proceeding. 

We are also waiving § 380.50(c), 
which requires charter operators to file 
certain reports about free and reduced- 
rate transportation that they have 
provided to travel agents under § 380.16. 
Since it appears that § 380.16 is no 
longer really necessary to authorize 
such transportation, there is no need for 
us to continue receiving those reports. 

In view of the foregoing, we find that 
there are special and unusual 
circumstances which warrant granting 
the subject waivers, and that such 
waivers are in the public interest. 

Accordingly, under authority 
delegated to the Director of the Bureau 
of Domestic Aviation in 14 CFR 385.13, 

1. We waive the December 27,1979, 
expiration date of 14 CFR 380.16, Free 
and reduced rote transportation for 
travel agents , so that charter operators 
can continue to provide such 
transportation as set forth in that 
section: 

2. We waive paragraph (c) of 14 CFR 
380.50, Charter trip reporting; 

3. These waivers shall expire upon 
final Board action in Docket 35253; 

4. This order will be published in the 
Federal Register, and 

5. This order may be amended, 
modified, or revoked at the discretion of 
the Board without hearing. 

Persons entitled to petition the Board 
for review of this order under the 
Board’s Regulations, 14 CFR 385.50, may 
file such petitions within 10 days after 
the date of service of this order. 

This order shall be effective 
immediately and the filing of such 
petitions shall not stay its effectiveness. 

Barbara A. Clark, 

Director, Bureau of Domestic A viation. 

Phyllis T. Kaylor, 

Secretary. 

[FR Doc. 80-673 Filed 1-8-60; 8:45 am) 

BILLING CODE 6320-01-M 
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CIVIL RIGHTS COMMISSION 

New York Advisory Committee; 
Rescheduled Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights 
that a fact-finding meeting of the New 
York Advisory Committee (SAC) of the 
Commission originally scheduled for 
January 10-11,1980, at Yonkers, New 
York (FR Doc 79-37291 on page 69316) 
has been changed. 

The meeting now will be held on 
January 11-12,1980. The place and time 
will remain the same. 

Thomas L Neumann, 

Advisory Committee Management Officer. 

[FR Doc 80-671 Filed 1-6-60:8 45 am] 

BILLING CODE 8335-01-*! 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Pacific Fishery Management Council 
and lt*8 Scientific and Statistical 
Committee; Public Meetings 

agency: National Marine Fisheries 
Service. NOAA. 
summary: The Pacific Fishery 
Management Councial was established 
by Section 302 of the Fishery 
Conservation and Management Act of 
1976 (Public Law 94-265) and the 
Council has established a Scientific and 
Statistical Committee (SSC). The 
Councial will meet to review FMP*s, 
conduct a public comment period 
beginning at 4 p.m. on February 13, and 
conduct other fishery management 
business. The SSC will meet to discuss 
FMP's under development, conduct a 
public comment period beginning at 3:30 
on February 12, and conduct other 
Committee business. 
dates: The Council meeting will 
convene on Wednesday, February 13, 
1980, at 8 a.m., reconvene on Thursday, 
February 14.1980, at 8 a.m.; adjourning 
at 5 p.m. on both days. The SSC meeting 
will convene on Tuesday, February 12, 
1980, at 1 p.m., reconvene on 
Wednesday. February 13,1980, at 10 
a.m.; adjourning at 5 p.m. on both days. 
The meetings are open to the public. 
address: The meetings will take place 
at the Cosmopolitan Hotel. 1030 N.E. 
Union. Portland. Oregon 97232. 

OR FURTHER INFORMATION CONTACT: 
Pacific Fishery Managment Council; 526 
S.W. Mill Street, Second Floor, Portland, 
Oregon 97201; Telephone: (503) 221- 
6352. 


Dated: January 4.1980. 

Winfred H. Meibohm, 

Executive Director National Marine Fisheries 
Service. 

|FR Doc. 00-700 Filed 7-6-60, 8:45 am] 

BILLING COOE 3510-22-M 


Receipt of Application for Permit To 
Take Marine Mammals 

Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the the Regulations 
Governing the Taking and Importing of 
Marine Mammals (50 CFR Part 216). 

1. Applicant: a. Name: Daniel P. Costa, 
b. Address: Physiological Research 

Laboratory. Scripps Institute of 
Oceanography. La Jola, CA 92093. 

2. Type of Permit: Scientific Research. 

3. Name and Number of Animals: Norther 
elephant seals (Mirounga angustirostrisf — 
10 . 

4. Type of Take: 

Ten weaned elephant seal pups will be 
captured and maintained for up to 2 
weeks in order to study the energetics of 
fasting. Studies will inlcude 
measurement of evaporative water loss, 
metabloic water production, glucose 
oxidation and turnover, and urea 
oxidation and production. The seals will 
then be returned to the location of 
capture. 

5. Location of Activity: Ano Nuevo State 
Park. San Mateo, California. 

6. Period of Activity: 3 years. 

The arrangements and facilities for 
transporting and maintaining the marine 
mammals requested in the above 
described application have been 
inspected by a licensed veterinarian, 
who has certified that such 
arrangements and facilities are 
adequate to provide for the well-being of 
the marine mammals involved. 

Concurrent with the publication of 
this notice in the Federal Register the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, Department of 
Commerce, Washington. D.C. 20235, on 
or before the February 8.1980. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 


those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 3300 
Whitehaven Street, NW„ Washington, 
D.C.; and Regional Director, National 
Marine Fisheries Service Southwest 
Region, 300 South Ferry street. Terminal 
Island, California 90731. 

Dated: January 2.1980. 

William Aron, 

Director, Office of Marine Mammals and 
Endangered Species, National Marine 
Fisheries Service. 

(FR Doc. 80-701 Filed 1-8-00; 0:45 am| 

BILLING CODE 3510-22-M 


National Technical Information Service 

Government-Owned Inventions; Notice 
of Availability for Licensing 

The inventions listed below are 
owned by the U.S. Government and are 
available for domestic and possibly 
foreign licensing in accordance with the 
licensing policies of the agency- 
sponsors. 

Copies of the patents cited are 
available from the Commissioner of 
Patents & Trademarks, Washington, DC 
20231, for $.50 each. Request for copies 
of patients must include the patent 
number. 

Copies of the patent applications can 
be purchased from the National 
Technical Information Service (NTIS), 
Springfield Virginia 22161 for $4.00 
($8.00 outside North American 
Continent). Requests for copies of patent 
applications must include the PAT- 
APPL number. Claims are deleted from 
patent application copies sold to the 
public to avoid premature disclosure in 
the event of an interference before the 
Patent and Trademark Office. Claims 
and other technical data will usually be 
made available to serious prospective 
licensees by the agency which filed the 
case. 

Requests for licensing information on 
a particular invention should be directed 
to the address cited for the agency- 
sponsor 

Douglas J. Campion, 

Patent Program Coordinator, National 
Technical Information Service . 

Department of the Army, Chief. Intellectual 
Prop. Division, OTJAG, Room 2D 444. 
Pentagon, Washington, D.C. 20310. 

Patent application 8,004.625: 

Chemiluminescent Method and Apparatus 

for the Detection of Ozone; filed Jan. 19. 

1979. 
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Patent application 6.019.193: Microwave 
Oscillator for Microwave Integrated 
Circuits Applications; filed Mar. 9,1979. 

Patent application 6,019,688: Resonant 
Subcavity Differential Spectrophone; filed 
Mar. 12.1979. 

Patent application 6,019,791: Keeper for Load 
Carrying Equipment; filed Mar. 12.1979. 

Patent application 6.028,934: Wideband 
Antenna with Frequency Dependent Ferrite 
Core Inductor; filed Apr. 11,1979. 

Patent application 6,029.182: Multiple Access. 
Time-Division Multiplex, Satellite 
Communications System; filed Apr. 12, 

1979. 

Patent application 6,030.966: Piezoelectric 
Polymer Heat Exchanger; filed Apr. 17, 

1979. 

Patent application 6,033,911: Permanent 
Magnet Materials; filed Apr. 27,1979. 

Patent application 6,033.939: Magnetic Alloys; 
filed Apr. 27,1979. 

Patent application 6,033,940: Method of 
Treating a Permanent Magnet Alloy; filed 
Apr. 27,1979. 

Patent application 6.036,199: Double Button 
Spurious Signals Prevention Circuit: filed 
May 4,1979. 

Patent application 6,037,256: Tube with 
Bonded Cathode and Electrode Structure 
and Getter; filed May 9,1979. 

Patent application 6,037,257: Bonded Cathode 
and Electrode Structure with Layered 
Insulation and Method of Manufacture; 
filed May 9,1979. 

Patent application 6,040,366: Method of 
Making a Quartz Resonator, filed May 18. 
1979. 

Patent application 6,040,376: Method and 
Apparatus for Manufacturing Masked 
Motion Picture Film for Simulated Target 
Practice; filed May 18,1979. 

Patent application 6,042,654: Fast Warm-up 
Oven Controlled Oscillator; filed May 25. 
1979. 

Patent application 883.552: Re-Entrant 
Insulator Design for Geiger-Mueller Tube of 
the Like; filed Mar. 6,197a 

Patent application 958,595: A Connector for 
Splicing Optical Fibers; filed Nov. 7,1978. 

Patent application 959,264: Method of 
Extending the Storage Life in the Frozen 
State of Precooked Foods; filed Nov. 9. 

1978. 

Patent application 959,265: Dental Liquid 
Entrees and Method of Making; filed Nov. 

9.1978. 

Patent application 970.017: Interference 
Canceling System; filed Dec. 18,1978. 

Patent application 970,608: Self-Adaptive 
Mobile Subscriber Access System 
Employing Time Division Multiple 
Accessing; filed Dec. 18,1978. 

Patent application 972,199: Variable 
Resistance Attenuator; filed Dec. 22,1978. 

Patent application 972,532: Automatic 
Channel Selection; filed Dec. 22,197a 

Patent application 973,402: Electronic Intruder 
Detection System; filed Dec. 28,1978. 

Patent application 973,642: Radar Antenna; 
filed Dec. 20,1978. 

Patent 4,118,211: Method of Maintaining the 
Strength of Optical Fibers; filed June 22, 
1977; patented Oct. 3,1978; not available 
NTIS. 

Patent 4,118.857: Flipped Method for 
Characterization of Epitaxial Layers; filed 


Jan. 12,1977: patented Oct. 10,1978; not 
available NTIS. 

Patent 4,119,462: Color Photographic 
Developer Composition; filed May 24,1977; 
patented Oct. 10,1978; not available NTIS, 

Patent 4,120.547: Dissecting Tray; filed Nov. 
23,1976; patented Oct. 17,1978; not 
available NTIS. 

Patent 4,120,701: Reactant for Steel; filed Aug. 
25,1966; patented Oct 17,1978; not 
available NTIS. 

Patent 4.121,666: Fuel (Flammable Liquid) 
Tank Fire Extinguisher; filed Apr. 11,1977; 
patented Oct. 24,1978; not available NTIS. 

Patent 4,124,066: Radiator Shutter for Arctic 
Vehicles; filed Jan. 3,1977; patented Nov. 7, 
1978; not available NTIS. 

Patent 4,124,280: Acoustic-Optic Technique 
for Processing Many Signals 
Simultaneously; filed June 7,1977; patented 
Nov. 7,1978; not available NTIS. 

Patent 4,125,376: Method for Detecting Water 
Pollutants; filed Apr. 22,1977; patented 
Nov. 14.1978; not available NTIS. 

Patent 4.126,039: Projectile Strain Damage 
Indicating Device; filed May 26,1977; 
patented Nov. 21,1978; not available NTIS. 

Patent 4.126,736: Anionically Polymerized 
Copolymers of Methyl Alpha-N- 
Alkylacrylate and Methyl Methacrylate 
and Method of Making Same; filed Apr. 3, 
1978; patented Nov. 21,1978; not available 
NTIS. 

Patent 4,129,459: Method for Diminishing the 
Strength and Ductility of Steel Utilizing a 
Lithium-Indium-Amalgam Containing a 
Small Amount of Vandium Pentoxide; filed 
Aug. 25,1966; patented Dec. 12.1978; not 
available NTIS. 

Patent 4,129.893: Thermoelectric Generator 
Overload Protective Device Using 
Hy8terisi8 Control: filed May 31,1977; 
patented Dec. 12,1978; not available NTIS. 

Patent 4.132,271: Fragment Prevention Screen 
for Explodable Fire Suppressant Panels, 
filed July 11,1977; patented Jan. 2,1979; not 
available NTIS. 

Patent 4,134,100: Fluidic Mud Pulse Data 
Transmission Apparatus; filed Nov. 30, 

1977; patented Jan. 9,1979; not available 
NTIS. 

Patent 4,134.367: Electronic Fuel Injection 
Control; filed May 26,1977; patented Jan. 

18,1979; not available NTIS. 

Patent 4,134,681: Method of Determining 
Relative Orientation of Physical Systems; 
filed Aug. 5.1976; patented Jan. 16,1979; 
not available NTIS. 

Patent 4,135,159: Apparatus for Suppressing a 
Strong Electrical Singnal; filed June 24, 

1977; patented Jan. 16,1979; not available 
NTIS. 

Patent 4,137,651: Moving Target Practice 
Firing Simulator; filed May 19.1978; 
patented Feb. 6.1979; not available NTIS. 

Patent 4.137,761: Tilting Table Initial Tack 
Test Apparatus for Adhesive Bonds, filed 
Oct. 1 , 1977; patented Feb. 6,1979: not 
available NTIS. 

Patent 4,138,190: Fiber Interferometer Rotary 
Motion Sensor filed July 6,1977; patented 
Feb. 6,1979; not available NTIS. 

Patent 4,138,512; Process for Chemical Vapor 
Deposition of a Homogeneous Alloy of 
Refractory metals; filed Oct. 17,1977; 
patented Feb. 5,1979; not available NTIS. 


Patent 4,138,684: Loaded Microstrip Atenna 
with Integral Transformer; filed May 12. 
1977; patented Feb. 6,19 1979; not available 
NTIS. 

Patent 4,139,908: Photovoltaic-Ferroelectric 
Data Recorder filed Aug. 15,1977; patented 
Feb. 13,1979; not available NTIS. 

Patent 4,140,062: Differential Integrator, filed 
Feb. 16,1955; patented Feb. 20,1979; not 
available NTIS. 

Patent 4.140,710: Recovery of o- 
Chlorobenzilidene Malononitrile from 
Finely Divided Mixtures Thereof with 
Colloidal Silica; filed Aug. 1 , 1978; patented 
Feb. 20,1979; not available NTIS. 

Patent 4,140,917: East Risetime Spiral Pulse 
Generator filed July 20,1977; patented Feb. 
20,1979; not available NTIS. 

Patent 4,141,801: Fuel Cell Anode Electrode, 
Method of Making the Fuel Cell Anode 
Electrode, and Fuel Cell Containing the 
Fuel Cell Anode Electrode; filed Dec, 15, 
1977; patented Feb. 27,1979; not available 
NTIS. 

Patent 4,142,190: Microstrip Feed with 
Reduced Aperture Blockage; filed Sept 29, 
1977; patented Feb. 27,1979; not available 
NTIS. 

Patent 4,142,859: Chemiluminescent Process 
and Detector for Monitoring Atmospheric 
Contaminants; filed June 23,1977; patented 
Mar. 6,1979; not available NTIS. 

Patent 4,143,971: Reconnaissance/ 

Surveillance System Utilizing Color 
Signature of Target; filed Aug. 22,1977; 
patented Mar. 13.1979; not available NTIS. 

Patent 4,144.591: Memory Transistor filed 
Apr. 5,1978; patented Mar. 13,1979; not 
available NTIS. 

Patent 4.146.394: Filter Pack Correction 
Method in Color Photography; filed Mar. 4 . 
1975; patented Mar. 27,1979; not available 
NTIS. 

U.S. Department of Agriculture, Program 
Agreements, and Patent Branch, 
Administration Service Division, Federal 
Building, Science and Education 
Administration. Hyattsville, Md. 20782. 

Patent 4.167,250: Sequential Velocity Disk 
Refiner filed Apr. 19,1978; patented Sept. 

11,1979; not available NTIS. 

U.S. Department of Energy, Assistant 

General Counsel for Patents, Room A 2- 
3018, Washington, D.C. 20545. 

Patent 4,099,852: Lens Positioner with Five 
Degrees of Freedom; filed Oct 5,1976; 
patented July 11,1978; not available NTIS. 

Patent 4,102,739: Method of Shielding a 
Liquid-Metal-Cooled Reactor filed Sept. 30, 
1976; patented July 25,1978; not available 
NTIS. 

Patent 4,103,148: Dynamic Pulse Difference 
Circuit; filed Nov. 24,1976; patented July 
25.1978; not available NTIS. 

Patent 4,103,165: Neutron Response Self- 
Powered Radiation Detector filed Mar. 23, 
1977; patented July 25,1978; not available 
NTIS. 

Patent 4,103,555: Pressure Sensor for High- 
Temperature Liquids; filed June 8,1977; 
patented Aug. 1.1978; not available NTIS. 

Patent 4,105,470: Dye-Sensitized Schottky 
Barrier Solar Ceils; filed June 1 , 1977; 
patented Aug. 8,1978; not available NTIS. 
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Patent 4,107,519: Optical Control System for 
High-Voltage Terminals; filed Apr. 13,1977; 
patented Aug. 15,1978: not available NT1S. 

Patent 4,109,612: Electroless Plating 
Apparatus for Discrete Microsized 
Particles; filed Sept. 16,1975; patented Aug. 
29,1978; not available NT1S. 

Patent 4,110,049: Sun Meter, filed Mar. 8.1977; 
patented Aug. 29,1978; not available NTIS. 

Patent 4,110,517: Electrochemical Cell Design; 
filed Jan. 11,1978; patented Aug. 29.1978: 
not available NTIS. 

Patent 4,111,747: Packed Rod Neutron Shield 
for Fast Nuclear Reactors; filed June 8, 

1976; patented Sept. 5,1978; not available 
NTIS. 

Patent 4.113,562: Apparatus for Controlling 
Coolant Level in a Liquid-Metal-Cooled 
Nuclear Reactor, filed Apr. 20,1977; 
patented Sept. 12,1978; not available NTIS. 

Patent 4,113,564: Core Disruptive Accident 
Margin Seal; filed Aug. 13,1976; patented 
Sept. 12.1978; not available NTIS. 

Patent 4,115,193: Nuclear Reactor Pressure 
Vessel Support System; filed Aug. 17,1976; 
patented Sept. 19.1978; not available NTIS. 

Patent 4,116,764: Apparatus for Controlling 
Nuclear Core Debris; filed Feb. 11,1976; 
patented Sept. 26.1978; not available NTIS. 

Patent 4,116,766: Ultrasonic Dip Seal 
Maintenance System, filed Aug. 31,1976; 
patented Sept. 26,1978; not available NTIS. 

Patent 4,118,249: Modular Assembly of a 
Photovoltaic Solar Energy Receiver, filed 
Aug. 30,1977; patented Oct. 3,1978; not 
available NTIS. 

Patent 4,118,275: Variable Flow Control for a 
Nuclear Reactor Control Rod; filed Dec. 12, 
1974; patented Oct. 3,1978; not available 
NTIS. 

Patent 4,118,278: Nuclear Reactor Insulation 
and Preheat System; filed Sept. 19,1976; 
patented Oct. 3.1978; not available NTIS. 

Patent 4,127,443: Compact Power Reactor, 
filed May 4,1960; patented Nov. 28,1978; 
not available NTIS. 

Patent 4,130,107: Solar concentrator with 
Restricted Exit Angles; filed Nov. 10,1977: 
patented Dec. 19,1978; not available NTIS. 

Patent 4,133,854: Method for Producing Small 
Hollow Spheres; filed June 16,1977; 
patented Jan. 9,1979; not available NTIS. 

Patent 4,134.960: Method for Dissolving 
Plutonium Oxide with HI and Separating 
Plutonium; filed June 1,1977; patented Jan. 
16.1979; not available NTIS. 

Patent 4,135,973: Core Disruptive Accident 
Margin Seal; filed Mar. 10,1977; patented 
Jan. 23,1979; not available NTIS. 

Patent 4,136,282: Directional Detector of 
Gamma Rays; filed Nov. 29,1977; patented 
Jan. 23,1979; not available NTIS. 

Patent 4,140,576: Apparatus for Neutralization 
of Accelerated Ions; filed Sept. 22,1976; 
patented Feb. 20,1979; not available NTIS. 

Patent 4,142,088: Method of Mounting a Fuel 
Pellet in a Laser-Excited Fusion Reactor; 
filed Jan. 27.1976; patented Feb. 27,1979; 
not available NTIS. 

Patent 4,142.300: Lanthanum Nickel 
Aluminum Alloy; filed July 18,1977; 
patented Mar. 6.1979: not available NTIS. 

Patent 4,143,316: Hydrogen Consentration 
Meter Utilizing a Diffusion Tube Composed 
of 2*4 Cr-1 Mo Steel and a Sleeve of 
Nickel; filed Sept. 7,1977; patented Mar. 6, 
1979; not available NTIS. 


Patent 4.144.059: Ductile Long Range Ordered 
Alloys with High Critical Ordering 
Temperature and Wrought Articles 
Fabricated Therefrom; filed Mar. 14.1978; 
patented Mar. 13,1979; not available NTIS. 

Patent 4,144,454: Tape Transport Mechanism; 
filed Jan. 27.1977; patented Mar. 13,1979; 
not available NTIS. 

Patent 4,146,449: Purification of Silane via 
Laser-Induced Chemistry; filed Dec. 28. 

1977; patented Mar. 1979; not available 
NTIS. 

U.S. Environmental Protection Agency, Room 
W513,401 M Street SW., Washington, 

D.C. 20460. 

Patent application 6,015,314: Two Stage 
Catalytic Combustion Process and 
Apparatus; filed Feb. 28,1979. 

Patent application 799,948: Catalytic 
Combustion Process and Apparatus; filed 
May 24,1977. 

Patent application 893,575: Catalytic 
Combustion Process and System; filed Apr. 
5,1978. 

Patent application 911,549: Conversion of 
Sulfur-Containing Fuel to Sulfur-Free 
Gases; filed June 1.1978. 

Patent application 920,944: Remote Controlled 
Air Sampler, filed June 30,1978. 

Patent 4,035,170: Granular Filter, filed Jan. 8, 
1976; patented July 12,1977; not available 
NTIS. 

U.S. Department of Health, Education and 
Welfare, National Institutes of Health, 
Chief, Patent Branch, Westwood 
Building, Bethesda, Md. 20205. 

Patent application 6,040,921: Detection of 
Non-A, Non-B Hepatitis Associated 
Antigen; filed May 21.1979. 

U.S. Department of the Interior, Branch of 
Patents, 18th and C Streets NW., 
Washington, D.C. 20240. 

Patent 4,159,641: Vibrating Wire Stress Meter, 
filed Sept. 3,1974; patented July 3,1979; not 
available NTIS. 

National Aeronautics and Space 

Administration, Assistant Counsel for 
Patent Matters, NASA Code GP-4, 
Washington, D.C. 20546. 

Patent application 6,053.569: Containerless 
High Temperature Calorimeter Apparatus; 
filed June 29,1979. 

Patent application 6-043,941: Copper Doped 
Polycrystalline Silicon; filed May 30,1979. 

Patent application 6-043,944: Superplastically 
Formed Diffusion Bonded Metallic 
Structure; filed May 30,1979. 

Patent application 6-044,428: Method for 
Anisotropically Etching a Silicon Wafer 
Having a Reinforced Peripheral Portion; 
filed June 1,1979. 

Patent application 6-044,429: A General Logic 
Structure for Custom, LSI Circuits; filed 
June 1,1979. 

Patent application 6-044.431: Improved Power 
Factor Control System for AC Induction 
Motors; filed June 1 , 1979. 

Patent application 6-044.432: Multifunctional 
Transducer, filed June 1,1979. 

Patent application 712.270: Apparatus and 
Method of Inserting a Microelectrode in 
Body Tissue or the Like Using Vibration 
Means; filed Sept. 6,1978. 


Patent application 837,513: Schottky Barrier 
Cell and Method of Fabricating It; filed 
Sept. 29. 1977. 

Patent application 899,828: A High-Speed 
Data Link for Moderate Distances and 
Noisy Environments: filed Apr. 25; 1978 

Patent 4,148,031: Phase Conjugation Method 
and Apparatus for an Active Retrodirective 
Antenna Array; filed Mar. 18,1977; 
patented Apr. 3,1979; not available NTIS. 

Patent 4,1149,233: Circuit for Automatic Load 
Sharing in Parallel Converter Modules; 
filed Sept. 15,1977; patented Apr. 10,1979; 
not available NTIS. 

Patent 4,149,278: Compact Artificial Hand, 
filed Sept. 27,1977; patented Apr. 17,1979; 
not available NTIS. 

Patent 4,149,423: High-Temperature 
Microphone System; filed Apr. 28,1978; 
patented Apr. 17.1979; not available NTIS. 

Patent 4,149,521: Solar Energy Collection 
System; filed Jan. 25,1977; patented Apr. 

17.1979; not available NTIS. 

Patent 4,149,665: Bonding Machine for 
Forming a Solar Array Strip; filed Nov. 4, 
1977; patented Apr. 17,1979; not available 
NTIS. 

Patent 4,149.938: Electrochemical Detection 
Device; filed Nov. 30 r 1977; patented Apr. 

17,1979; not available NTIS. 

Patent 4,150:425: Module Failure Isolation 
Circuit for Paralleled Inverters; filed Feb. 9, 
1978; patented Apr. 17,1979; not available 
NTIS. 

Patent 4,151,086: Fluid Sample Collection and 
Distribution System; filed Apr. 4,1978; 
patented Apr. 24,1979; not available NTIS. 

Patent 4,151,612: Spacesuit Mobility Knee 
Joints; filed Mar. 3,1978; patented May 1, 
1979; not available NTIS. 

Patent 4,153,476: Double-Sided Solar Cell 
Package; filed Mar. 29,1978; patented May 
8,1979; not available NTIS. 

Patent 4,154,084: Coal-Shale Interface 
Detection; filed Nov. 3.1977; patented May 
15,1979; not available NTIS. 

Patent 4,154,912: In Situ Self Cross-Linking of 
Polyvinyl Alcohol Battery Separators; filed 
Apr. 19,1978; patented May 15,1979; not 
available NTIS. « 

Office of Naval Research, Field Support 
Group, Room 221, Arlington, Va. 22217. 

Patent 4,031,488: Multiple Polarization 
Switch; filed Apr. 5,1976, patented June 21. 
1979; not available NTIS. 

Patent 4,132,881: Fluorinated Polyether 
Network Polymers; filed Oct. 29,1976, 
patented Jan. 2,1979; not available NTIS. 

Patent 4,142,212: Two-Dimensional Surface 
Acoustic Wave Image Scanning; filed Aug. 
5.1977, patented Feb. 27,1979; not 
available NTIS. 

Patent 4,146,332: Spectrometer with 
Electronic Readout; filed Apr. 19,1977; 
patented Mar. 27,1979; not available NTIS. 

Patent 4,150,340: High-Power Microwaves 
from a Non-Isochronous Reflecting Electron 
System (N1RES): filed Mar. 22,1978; 
patented Apr. 17,1979; not available NTIS. 

Patent 4,152,492: Water Cooled Bipolar 
Battery Apparatus; filed July 31,1978; 
patented May 1.1979; not available NTIS. 

Patent 4,152,772: Apparatus for Performing a 
Discrete Cosine Transform of an Input 
Signal; filed Dec. 20.1976; patented May 1, 
1979; not available NTIS. 
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Patent 4,154,532: High Precision Optical 
Alignment System; filed Apr. 20,1970; 
patented May 15,1979; not available NTIS. 

Patent 4,154,631: Equilibrium Growth 
Technique for Preparing PbS sub x Se sub 
(1-x) Epilayers; filed May 27.1977; patented 
May 15,1979; not available NTIS. 

Patent 4,154,658: Purification of 1,1-Dimethyl 
Hydrazine (UDMH) Containing 
Formaldehyde Dimethyl Hydrazone; filed 
July 3.1978; patented May 15,1979; not 
available NTIS. 

Patent 4,155,065: Optic Scattering Acoustic 
Transducer; filed Sept. 12,1977; patented 
May 15,1979; not available NTIS. 

Patent 4,158.684: Method of Making Ceramic 
Prosthetic Implant Suitable for a Knee 
Joint; filed Dec. 13,1976; patented June 19, 
1979; not available NTIS. 

IFR Doc. 80-612 Filed 1-8-80. 8:45 am| 

BILUNG CODE 3510-04-41 


DELAWARE RIVER BASIN 
COMMISSION 

Public Hearing 

Notice is hereby given that the 
Delaware River Basin Commission will 
hold a public hearing on Wednesday, 
January 23,1980, commencing at 2:00 
P.M. The hearing will be a part of the 
Commission’s regular January business 
meeting which is open to the public. 

Both the hearing and the meeting will be 
held at the Hall of Flags West, Sheraton 
Hotel, 17th and Kennedy Boulevards, 
Philadelphia, Pennsylvania. The hearing 
will be held on the following subject; 

Amendments of the Comprehensive 
Plan Relating to Water Quality 
Standards 

A. Article III of the Commission’s 
water quality standards applies to 
surface waters to the Delaware basin. 
Contained within this Article are certain 
effluent quality requirements, including 
limitations on the discharge of 
suspended solids, which are expressed 
in general terms and without 
quantitative detail In 1972, the 
Commission adopted Interpretive 
Guideline No. 1 (Resolution No. 72-1) 
establishing more detailed limitations on 
the discharge of suspended solids from 
municipal and industrial waste 
treatment facilities. The Commission is 
now considering an amendment to its 
Comprehensive Plan designed to make 
the water quality standards more 
specific as to limitations on the 
discharge of suspended solids. To this 
end. it is proposed to: 

(1) Amend Section 3.10.4D1. by the 
addition thereof of the following new 
subsection; 

a. Suspended Solids . For wastewater 
treatment facilities, not to exceed: 

(1) 30 mg/1 as a 30-day average. 


(2) 45 mg/1 as a 7-day average. 

(3) For industrial wastewater 
treatment facilities, up to 100 mg/1 as an 
average of samples collected during a 
30-day period may be permitted, 
provided that reduction of at least 85 
percent as a 30-day average is achieved. 

(2) Amend Interpretive Guidelines No. 
1; by deleting Section B{1). 

B. In 1962 the Commission added to its 
Comprehensive Plan all of the water 
quality standards that had previously 
been approved by the Interstate 
Commission on the Delaware 
(INCODEL). In 1967 new and more 
stringent standards were adopted by the 
Commission. The earlier INCODEL 
standards were repealed at that time but 
only to the extent that they were 
inconsistent with the new standards. 

The following INCODEL standards 
were thus not repealed: A provision 
limiting the BOD content of a waste 
discharge to the Delaware River above 
Trenton (Zone 1) to 50 mg/l; a provision 
limiting the BOD content of a waste 
discharge to the Delaware River 
downstream from Trenton to just below 
the mouth of Pennypack Creek (Zone 2) 
to 100 mg/l; and a provision that no 
discharge to the Delaware River in Zone 
1 shall cause more than a five percent 
reduction in the dissolved oxygen 
content of the river water. 

It is now proposed to delete these 
provisions from the Commission's water 
quality standards. Current federal and 
state requirements generally result in 
equal or more stringent limitations on 
the discharge of BOD, and continued 
retention of the standards in the 
Commission’s Comprehensive Plan no 
longer serves a useful purpose. 
Accordingly, it is proposed to: 

(1) Amend the Comprehensive Plan 
and Article 3 of the Basin Regulations— 
Water Quality by deleting Sections 
3.20.2D3., 3.20.2D4., 3.20.3D3., 3.20.3D4., 
3.20.4D3., 3.20.4D4., 3.20.5D3., 3.20.5D4., 
3.20.6D3,, 3.20.6D4., 3.20.8D3., and 
3.30.2D3. 

(2) Amend Interpretive Guideline No. 

1 by deleting Section B(3)e.(i). 

Persons wishing to testify on the 
amendments of the Comprehensive Plan 
relating to water quality standards are 
requested to notify the Secretary to the 
Commission prior to the hearing. 

W. Brinton Whitail, 

Secretary . 

January 3.1980. 

(FR Doc- 80-649 Filed 1-8-80: 8:45 am) 

BILUNG CODE 6360-01-M 


DEPARTMENT OF ENERGY 

Action on Consent Order With Phillips 
Petroleum Co. 

agency: Department of Energy (DOE). 

action: Adoption of proposed consent 
order as final. 

summary: The Office of the Special 
Counsel for Compliance (OSC) hereby 
gives the notice required by 10 CFR 
205.199J that it has adopted the consent 
order with Phillips Pertoleum Company, 
executed on November 9,1979 and 
published for comment in 44 FR 66984 on 
November 21,1979. The consent order 
resolves all issues of compliance with 
the DOE Petroleum Price and Allocation 
Regulations for the period March 6,1973 
through October 1979. To remedy any 
overcharges that may have occurred 
during the period, Phillips Petroleum 
agrees to $200 million in remedies. 

As required by the regulation cited 
above, OSC has received comments on 
the consent order for a period of not less 
than 30 days following publication of the 
notice cited above. One comment was 
received. OSC considered that comment 
and determined that the consent order 
should be made final without 
modification. The consent order i 9 
effective as an order of the Department 
of Energy (DOE) on the date of 
publication of this notice. 

FOR FURTHER INFORMATION CONTACT: 

Carl A. Corrallo, Solicitor to the Special 
Counsel for Compliance, Department of 
Energy, 1200 Pennsylvania Avenue NW.. 
Washington, DC 20461, 202-633-8288. 

Copies of the consent order may be 
received free of charge by written 
request to: Phillips Consent Order 
Request, Office of Special Counsel, 
Department of Energy, 1200 
Pennsylvania Avenue NW.. Rm. 3109, 
Washington, DC 20461. 

Copies may also be obtained in 
person at the same address or at the 
Freedom of Information Reading Room, 
Forrestal Building, 1000 Independence 
Avenue SW., Room GS-145. 
SUPPLEMENTARY INFORMATION: 

The Consent Order 

On November 21,1979, OSC published 
notice in the Federal Register at page 
66984, announcing the execution of a 
consent order between Phillips 
Petroleum Company (Phillips) and OSC. 
In compliance with DOE regulations, 
that notice, and a press release issued 
on November 9,1979, briefly 
summarized the consent order and the 
facts behind it. The notice and press 
release also gave instructions for 
obtaining copies of the consent order. 
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The consent order can be summarized 
as follows: 

1. The consent order marks the 
conclusion of OSC’s audit of Phillips’ 
compliance with the mandatory 
Petroleum Price and Allocation 
Regulations for the period March 6,1973 
through October 1979. The consent order 
resolves all claims and disputes 
between OSC and Phillips. 

2. The compliance issues were 
resolved by Phillips’ agreement to $200 
million in remedies. These remedies 
consist of a “current payment 
component” of $25 million, a “bank 
reduction component” of $75 million, 
and an “investment component” of $100 
million. 

3. The current payment component of 
$25 million consists of refunds of 
approximately $3 million to nine 
purchasers of Phillips' crude oil and a 
heating oil supply commitment valued at 
approximately $22 million. To fulfill its 
commitment to increase the fuel oil 
supply during the winter heating season. 
Phillips will increase purchases of 
imported crude oil and refine an amount 
equal to the increase into heating oil and 
diesel fueL Phillips will then sell these 
middle distillates at prices below those 
reflecting actual crude oil costs by 
absorbing $22 million of the increased 
incremental costs incurred in obtaining 
the additional crude oil. Phillips will 
absorb these incremental costs by not 
raising its prices for middle distillates 
except to recover its increased costs of 
crude oil and middle distillates other 
than costs incurred in fulfilling its 
commitment. Moreover, Phillips will not 
be permitted to pass these costs through 
in sales of gasoline and propane. If 
Phillips is unable to fulfill the current 
payment component in this manner, the 
consent order specifies other measures 
that can be taken. 

4. To satisfy the $75 million bank 
reduction component. Phillips will 
reduce its unrecouped increased costs of 
gasoline by $67.5 million and its 
unrecouped increased costs of propane 
by $7.5 million. The banks represent 
costs previously incurred that Phillips is 
currently entitled to pass through in 
product prices. The bank reductions 
effectively foreclose Phillips from 
recovering these costs through future 
price increases. 

5. Under the investment component, 
Phillips will expend $100 million over 
and above amounts planned or 
committed for projects specified in the 
consent order during the period October 
1979 through December 1980. 

Comments Received 

OSC received only one comment on 
this consent order from an organization 


representing consumer interests. This 
comment objected to the consent order 
for failing to provide restitution to the 
individual consumers who ultimately 
bore the economic burdens of any 
overcharges. The comment asserted that 
DOE has a general duty to institute 
some form of restitution for these 
consumers under section 209 of the 
Economic Stabilization Act of 1970 
(ESA). 

Contrary to the consumer 
organization’s interpretation, section 209 
does not impose a duty upon DOE to 
ensure restitution for consumers. Nor 
does § 209 “clearly indicate that full 
restitution of [overcharges] should be 
the goal of DOE enforcement actions.” 
Section 209 simply authorizes DOE to 
seek injunctive relief for violations of 
any order or regulation issued under the 
ESA. Section 209 also provides that “[i]n 
addition to such injunctive relief the 
court may also order restitution of 
moneys received in violation of any 
such order or regulation.” (Emphasis 
added). The restitution provision of 
section 209, thus, authorizes the court to 
order restitution, but does not compel 
DOE to seek or ensure it. 

The comment also incorrectly 
asserted that “no consideration” was 
given by OSC to the possibility that 
individual consumers sustained the 
burden of some amount of the alleged 
overcharges. This possibility as well as 
many other factors were considered in 
the negotiations of the proposed consent 
order. 

DOE may fashion remedies, including 
restitution to individual consumers, 
based upon a balancing of various 
factors in particular cases. However, as 
stated in response to comments received 
on OSC’s Cities Service consent order. 

44 FR 75233, the practical impossibility 
of identifying the individual consumers 
who were overcharged and of 
determining the amounts by which they 
were each overcharged virtually rules 
out the full restitution remedy argued for 
by the consumer organization. Under 
these circumstances, the remedies 
agreed upon by OSC and Phillips—the 
sale of additional heating oil this winter 
at prices below those reflecting actual 
crude oil costs and the elimination of 
banked costs that Phillips could have 
passed through in future gasoline and 
propane prices—represent a reasonable 
effort to achieve appropriate relief. 

Under these mechanisms, overcharges 
that may have occurred are not retained 
by the company, but are returned to the 
marketplace for the benefit of individual 
consumers and others. 

Having considered this comment, OSC 
has not found any reason to modify or 
rescind the proposed consent order. 


Accordingly. OSC has determined that 
the proposed consent order with Phillips 
should be made final, effective upon 
publication of this notice. 

Issued in Washington. D.C. January 3. 

1980. 

Paul L. Bloom, 

Special Counsel for Compliance. 

|FR Doc. 80-609 Filed 1-8-00: 846 ami 

BILLING CODE 6450-01-41 


Energy Information Administration 

American Statistical Association Ad 
Hoc Committee on Energy Statistics; 
Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 

L. No. 92-463. 86 Stat. 770), notice is 
hereby given that the American 
Statistical Association’s Ad Hoc 
Committee on Energy Statistics will 
meet with representatives of the Energy 
Information Administration (EIA) on 
Friday, January 25,1980, at the Ramada 
Inn/Rosslyn, 1900 North Fort Myer 
Drive, Arlington. Virginia, from 9:00 a.m. 
to approximately 4:30 p.m. 

The purpose of the meeting is to 
enable the EIA to utilize the American 
Statistical Association’s Ad Hoc 
Committee on Energy Statistics to 
obtain advice on EIA programs and to 
benefit from the Ad Hoc Committee's 
expertise concemng other energy 
statistical matters. 

The tentative agenda is as follows: 

A. Introductory Remarks. 

B. Major Topics: 

1. Outreach activities of the EIA’s 
Office of Energy Information Services. 

2. National Energy Information 
System. 

3. The role of surveys of knowledge, 
attitudes, and expectations about 
energy. 

4. Frames for energy surveys and 
reporting systems. 

5. Sources and uses of international 
energy data. 

C. Progress Reports: 

1. EIA responses to committee 
comments on the Short Term Integrated 
Forecasting System (STIFS). 

2. DOE policy on disclosure of EIA 
data. 

D. Other committee business: 

1. Public comments. 

2. Topics for future meetings. 

The meeting is open to the public. Any 
member of the public may file a written 
statement with EIA for forwarding to the 
committee, either before or after the 
meeting. Members of the public who 
wish to make oral statements pertaining 
to agenda items should inform Mr. Bruce 
D. Dwyer, Acting Director, Office of 
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Planning and Evaluation, EIA, (202) 633- 
8696, or Dr. Fred C. Leone, Executive 
Director of the American Statistical 
Association, (202) 393-3253. at least five 
days prior to the meeting and 
reasonable provision will be made to 
include their presentations on the 
agenda. Subsequent to approval by the 
Committee, minutes and an executive 
summary of the meeting will be 
available for public review and copying 
at the Office of Planning and Evaluation. 
EIA, 12th and Pennsylvania Avenue, 
NW, Room 6149, Mail Stop 4311, 
Washington, DC. 20461, between the 
hours of 8:00 a.m. and 4:30 p.m., Monday 
through Friday. 

Issued at Washington, D.C. on January 3. 
1980. 

Lincoln E. Moses, 

Administrator. Energy Information 
Administration. 

[FR Doc 80-610 Filed 1-8-80; 8:45 am) 

BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 

[Docket No. EF80-1011] 

Alaska Power Administration; 

Renotice of Filing 

January 4,1980. 

The filing company submits the 
following: Take notice that the Assistant 
Secretary for Resource Applications of 
the Department of Energy did confirm 
and approve, on an interim basis, Rate 
Schedules A-78 and A-N7 applicable to 
power from the Alaska Power 
Administration's Eklutna Project. The 
new schedules are pursuant to order 
APA-2. 

The Department suggests that the 
Commission approve the rates for a five- 
year period ending December 31,1984, 
with the understanding that the rates 
can be raised at an earlier date if 
needed to comply with cost recover 
criteria. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NIL, 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10). All such 
petitions or protests should be filed on 
or before January 30,1980. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 


of this application are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc 00-627 Filed 1-8-80: 8:45 am) 

BILLING CODE 6450-01-M 


(Docket No. TC80-52] 

El Paso Natural Gas Co.; Notice of 
Tariff Filing Pursuant to Order No. 55 

January 2,1980. 

Take notice that on December 26, 

1979, El Paso Natural Gas Company (El 
Paso). P.O. Box 1492, El Paso, Texas 
79978, in Docket No. TC80-52 tendered 
for filing pursuant to Order No. 55 and 
Section 281.302, et seq., of the 
Commission's Regulations under the 
Natural Gas Policy Act of 1978 (NGPA) 
the following sheets of its FERC Gas 
Tariff, Original Volume No. 1: Fourth 
Revised Sheet No. 100; Second Revised 
Sheet No. 101; Second Revised Sheet No. 
102; Second Revised Sheet No. 104; 
Second Revised Sheet No. 106; Second 
Revised Sheet No. 107; Second Revised 
Sheet No. 132; Second Revised Sheet No. 
146; Second Revised Sheet No. 151. 

El Paso proposes the sheets to be 
effective January 1,1980, and alleges 
that its filing is being made in 
accordance with the FERC's Alternate 
Fuel Determination adopted by Order 
No. 55 issued on October 26,1979, in 
Docket No. RM79-40 prescribing which 
fuels the Commission has determined to 
be economically practicable and 
available as a substitute for the 
essential agricultural use of natural gas 
during the 1979-1980 winter heating 
season and how certain essential 
agricultural users of natural gas must 
remove from their priority 2 entitlements 
those volumes of gas for which there is 
an alternative fuel. Order No. 55 
implemented the provisions of Section 
401(b) of the NGPA. 

El Paso states that the tendered tariff 
sheets modify its currently effective 
Index of Base Volumes and Index of 
Priority Limitations. El Paso alleges that 
modifications exclude from El Paso's 
Priority 2(a) and place in an appropriate 
priority of service category those 
seasonal base volumes of certain of El 
Paso's essential agricultural user 
customers for which the customer has 
the ability to use an alternative fuel as 
determined under Section 281.304 of the 
Commission's Regulations. El Paso 
states that the only customers for which 
adjustments are necessary are Arizona 
Public Service Company ("APS"), 

Pacific Gas and Electric Company 


("PG&E") and Southern California Gas 
Company ("Southern California"). 

Pursuant to Section 281.204(a) of the 
Commission's Regulations, El Paso 
included a copy of the Essential 
Agricultural Use Data Verification 
Committee Report as a part of the 
instant filing. Appended to this Report is 
a schedule which sets forth the 
numerical adjustments made to the 
currently effective seasonal base 
volumes, by priority, of APS, PG&E and 
Southern California. 

El Paso further states that certain of 
the tendered tariff sheets reflect changes 
to El Paso's currently effective Index of 
Base Volumes. El Paso alleges that these 
changes are designed to reflect the 
aggregation of the previously separate 
sale-for-resale and direct-sale peak day 
entitlements of APS, Citizens Utilities 
Company and the City of Safford, 
Arizona, and to provide to those 
customers who schedule deliveries of 
gas under both types of contracts the 
same flexibility as that now enjoyed 
under El Paso's currently effective tariff 
by customers scheduling deliveries 
under a single contract to serve 
equivalent requirements. 

Any person desiring to be heard or to 
protest said tariff filings should on or 
before January 14,1980, file a petition to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NJL, Washington, 
D.C. 20428, in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-628 Filed 1-8-00; 0:45 am) 

BILLING CODE 6450-01-M 


(Docket No. ER80-142] 

Iowa Electric Light & Power Co.; 

Notice of Filing 

January 2,1980. 

The filing Company submits the 
following: Take notice that Iowa Electric 
Light and Power Company (Iowa 
Electric) on December 17,1979, tendered 
for filing the Resale Electric Service 
Agreement between Iowa Electric , 
Board of Trustees and Ogden Municipal 
Utilities, Boone County, Iowa. 
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Iowa Electric states that sevice began 
on July 1,1979, at the presently 
approved rate contained in Iowa 
Electric's Rate Schedule RES-1, as filed 
with the FERC. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, 20428 in accordance with 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before January 23,1980. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

(PR Doc. 80-629 Filed 1-6-00 8:45 1 

BILUWG CODE 6450-01-* 


[Docket No. TC80-49] 

Michigan Wisconsin Pipe Line Co.; 
Notice of Tariff Filing Pursuant to 
Order No. 55 

January 2,1980. 

Take notice that on December 19, 

1979, Michigan Wisconsin Pipe Line 
Company (Mich Wis), One Woodward 
Avenue, Detroit, Michigan 48226, in 
Docket No. TC80-49 tendered for filing 
pursuant to Order No 55 and Section 
281.302, eL seq.. of the Commissions’s 
Regulations under the Natural Gas 
Policy Act of 1978 (NPGA) First Revised 
Sheet No. 68. superseding Original Sheet 
No. 68 to its FERC Gas Tariff. Original 
Volume No. 1. 

Mich Wis proposes the revised sheet 
to be effective January 1,1980, and 
alleges that its filing is being made in 
accordance with the FERC's Alternative 
Fuel Determination adopted by Order 
No. 55 issued on October 26,1979, in 
Docket No. RM79-40 prescribing which 
fuels the Commission has determined to 
be economically practicable and 
available as a substitute for the 
essential agricultural use of natural gas 
during the 1979-1980 winter heating 
season and how certain essential 
agriculturakusers of natural gas must 
remove from their priority 2 entitlements 
those volumes of gas for which there is 
an alternative fuel. Order No. 55 
implemented the provisions of Section 
401(b) of the NGPA. 


Any person desiring to be heard or to 
protest said tariff filings should on or 
before January 14.1980, file a petition to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Stret, N.E., Washington, 
20428 in accordance with the 
Commissions's Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission’s 
rules. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc 60-630 Filed 1-6-80: 6:45 a-at.j 

BILLING CODE 6450-01-M 


[Docket No. TC80-45] 

Mississippi River Transmission Corp.; 
Notice of Tariff Filing Pursuant to 
Order No. 55 

January 2,1980. 

Take notice that on December 20, 

1979, Mississippi River Transmission 
Corporation (Mississippi), 9900 Clayton 
Road, St. Louis, Mo. 63124, in Docket No. 
TC80-45 tendered for filing pursuant to 
Order No. 55 and Section 281.302, et 
seq., of the Commission's Regulations 
under the Natural Gas Policy Act of 1978 
(NGPA) the following sheets of its FERC 
Gas Tariff, First Revised Volume No. 1: 
Third Revised Sheet No. 23A; First 
Revised Sheet No. 36; First Revised 
Sheet No. 37; First Revised Sheet No. 39. 

Mississippi proposes the sheets to be 
effective January 1,1980, and alleges 
that Us filing is being made in 
accordance with the FERC’s Alternate 
Fuel Determination adopted by Order 
No. 55 issued on October 26,1979, in 
Docket No. RM79-40 prescribing which 
fuels the Commission has determined to 
be economically practicable and 
available as a substitute for the 
essential agricultural use of natural gas 
during the 1979-80 winter heating 
season and how certain essential 
agricultural users of natural gas must 
remove from their priority 2 entitlements 
those volumes of gas for which there is 
an alternative fuel. Order No. 55 
implemented the provisions of Section 
401(b) of the NGPA. 

Mississippi states that its First 
Revised Sheets Nos. 38. 37 and 39 reflect 
the necessary changes to its index of 
Protected Essential Agricultural Use 
Entitlements required by Order 55. 


Mississippi further states that Third 
Revised Sheet No. 23A reflects a 
revision to paragraph 8.2 of its tariff to 
increase from 30 to 45 days the period 
for submission of certain data to 
Mississippi by participating and 
nonparticipating resale customers under 
the terms of Mississippi's curtailment 
plan. The additional time is required, 
Mississippi states, because some of the 
data will be needed for the preparation 
of revised Indices of Entitlements, which 
must be submitted to the Commission 
under its rules at least 30 days prior to 
their effective date. 

Mississippi requests a waiver of the 
Commission's Regulations in order that 
such tariff sheets may become effective 
on January 1,1980 as proposed. 

Any person desiring to be heard or to 
protest said tariff filings should on or 
before January 14.1980, file a petition to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20428, in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules. 

Kenneth F Plumb, 

Secretary. 

(FR Doc. 80-631 Filed 1 -6-00: 8 45 «m| 

BILLING COOE 6450-01-61 


(Docket No. TC60-46] 

North Penn Gas Co.; Notice of Tariff 
Filing Pursuant to Order No. 55 

January 2.1980. 

Take notice that on December 21, 

1979, North Penn Gas Company (North 
Penn). 76-80 Mill Street, Port Allegany, 
Pennsylvania 16743, in Docket No. 
TC80-46 tendered for filing pursuant to 
Order No. 55 and Section 281.302, et 
seq., of the Commission's Regulations 
under the Natural Gas Policy Act of 1978 
(NGPA) the following sheet to its FERC 
Gas Tariff, First Revised Volume No. 1: 
Third Revised Sheet No. 12F. 

North Penn proposes the sheet to be 
effective January 1,1980, and alleges 
that its filing is being made in 
accordance with the FERC’s Alternate 
Fuel Determination adopted by Order 
No. 55 issued on October 26,1979, in 
Docket No. RM79-40 prescribing which 
fuels the Commission has determined to 
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be economically practicable and 
available as a substitute for the 
essential agricultural use of natural gas 
during the 1979-1980 winter heating 
season and how certain essential 
agricultural users of natural gas must 
remove from their priority 2 entitlements 
those volumes of gas for which there is 
an alternative fuel. Order No. 55 
implemented the provisions of Section 
401(b) of the NGPA. 

North Penn states that no revision is 
necessary to its index of curtailment 
entitlements (Tariff Sheets Nos. 12K 
through 12N) because the currently 
effective index does not include 
entitlements in Priority 2 for which any 
essential agricultural user has the ability 
to use an alternative fuel, as determined 
under Order No. 55. 

Any person desiring to be heard or to 
protest said tariff filings should on or 
before January 14,1980, file a petition to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceediqg. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s Rules. 

Kenneth F. Plumb, 

Secretary. 

|PR Doc 80-632 Filed 1-6-80: 845 am| 

BILLING CODE 6450-01-M 


[Dockets Nos. RP74-102 and RP76-52, 
Consolidated; Dockets Nos. CP77-83, 
CP67-47, CP68-57, and CP68-193] 

Northern Natural Gas Co.; Notice of 
Tariff Filings 

January 2,1980. 

Take notice that on December 10, 

1979, Northern Natural Gas Company 
(Northern), 2223 Dodge Street, Omaha, 
Nebraska 68102, tendered for filing Sixth 
Revised Sheet Nos. 59, 59a, and 59b and 
Fourth Revised Sheet Nos. 59c, 59d, 59e, 
and 59f to its FERC Gas Tariff, Third 
Revised Volme No. 1. Northern states 
that said revised tariff sheets, to become 
effective October 27,1979, are being 
filed pursuant to the Commission's 
order, issued November 30.1979, in the 
captioned dockets. Northern states 
further that said order requires it to file 
revised tariff sheets to implement the 
stipulation and agreement in these 


proceedings with respect to its 
curtailment plan. 

Among other things, said revised tariff 
sheets provide the following: 

With respect to any billing group of a 
Gas Utility purchasing gas from 
Northern pursuant to the CF-1 Rate 
Schedule (Contract Demand Service) or 
any other firm contract other than 
pursuant to Rate Schedule PL-1, 

Northern shall have the right on any 
billing day to curtail deliveries of gas 
below Contract Demand, as hereinafter 
defined, in accordance with the 
following Priority of Service Categories, 
with Category 8 being the lowest 
priority: 

(1) (a) Residential, small commercial 
and irrigation requirements less than 50 
Mcf on a peak day. 

(b) All commercial and irrigation 
requirements from 50 Mcf per day 
through 19 Mcf per day and all industrial 
requirements through 199 Mcf per day. 

(c) Customer storage injection 
requirements. 

(d) Requirements greater than 199 Mcf 
.per day for schools, hospitals, sanitation 
facilities, correctional institutions, police 
protection, and fire protection except 
where the use of a fuel other than 
natural gas is economically practicable 
and that fuel is reasonably available. 

(e) Requirements for essential 
agricultural uses as certified by the 
U.S.D. A. except where the use of boiler 
fuel other than natural gas is 
economically practicable and that fuel is 
reasonably available. If curtailment in 
this Category (1) is required, the order of 
curtailment shall be (e), (d), (c), (b), and 
then (a). 

(2) Requirements for essential process 
and feedstock uses and plant protection 
other than when production operations 
are shut down, except where the use of 
a fuel other than natural gas is 
economically practicable and that fuel is 
reasonably available. 

(3) All commercial and industrial 
requirements from 200 Mcf per day 
through 499 Mcf per day, not otherwise 
classified. 

(4) All commercial and industrial 
requirements for non-boiler use 500 Mcf 
per day and over, not otherwise 
classified: all commerical requirements 
from 500 Mcf per day through 1,499 Mcf 
per day, not otherwise classified. 

(5) Industrial requirements for boiler 
fuel use from 500 Mcf per day through 

1.499 Mcf per day, not otherwise 
classified. 

(6) Commercial and industrial 
requirements for boiler fuel use from 

1.500 Mcf per day through 2,999 Mcf per 
day, not otherwise classified. 

(7) Commercial and industrial 
requirements for boiler fuel use from 


3,000 Mcf per day through 10,000 Mcf per 
day, not otherwise classified. 

. (8) Commercial and indusrtial 
requirements for boiler fuel use over 
10,000 Mcf per day, not otherwise 
classified. 

Any person desiring to be heard or to 
make any protest with reference to said 
revised tariff sheets should on or before 
January 10,1980, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's Rules. 

Kenneth F. Plumb, 

Secretary. 

|PR Doc 60-063 Filed 1-6-00: 645 am) 

BILLING CODE 6450-01-M 


(Docket No. TC80-48] 

Panhandle Eastern Pipeline Co.; Notice 
of Tariff Filing Pursuant to Order No. 

55 

January 2,1980. 

Take notice that on December 21, 

1979, Panhandle Eastern Pipeline 
Company (Panhandle), 3000 Bissonnet 
Avenue P.O. Box 1642, Houston, Texas 
77001, in Docket No. TC80-48 tendered 
for filing pursuant to Order No. 55 and 
Section 281.302, et seq ., of the 
Commission’s Regulations under the 
Natural Gas Policy Act of 1978 (NGPA) 
the following sheets of its FERC Gas 
Tariff, Original Volume No. 1-A: First 
Revised Sheets Nos. 2-38. 

Panhandle proposes the sheets to be 
effective January 1,1980, and alleges 
that its filing is being made in 
accordance with the FERC’s Alternate 
Fuel Determination adopted by Order 
No. 55 issued on October 26,1979, in 
Docket No. RM79-40 prescribing which 
fuels the Commission has determined to 
be economically practicable and 
available as a substitute for the 
essential agricultural use of natural gas 
during the 197SM980 winter heating 
season and how certain essential 
agricultural users of natural gas must 
remove from their priority 2 entitlements 
those volumes of gas for which there is 
an alternative fuel. Order No. 55 
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implemented the provisions of Section 
401(b) of the NGPA. 

Panhandle states that consumers on 
its system are affected by said Order, 
and requests waiver of Section 154.22 of 
the Commission's Regulations so that 
the revised tariff sheets may become 
effective on January 1,1980. 

Any person desiring to be heard or to 
protest said tariff Filings should on or 
before January 14.1980, File a petition to 
intervene or a protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington. 
D.C. 20426, in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8 or 
MO). All protests Filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to a proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's Rules. 

Kenneth F. Plumb. 

Secretary. 

|PR Doc 00-635 Filed 1-6-60. 8:45 am) 

BILLING COOE $450-01-51 


I Docket No. CI80-70J 

Phillips Petroleum Co., Petitioner, v. 
McCulloch Gas Processing Corp.; 
McCulloch Interstate Gas Corporation; 
Dinah Conrad; MHF Enterprises, Inc.; 
DOL Resources, Inc.; The Hawks 
Company; K. A. Thomas, Respondents; 
Notice of Complaint 

January 2,1980. 

Take notice that on November 20. 

1979, Phillips Petroleum Corporation, 
petitioner, filed a complaint with the 
FERC against the capitioned 
respondents. Petitioner alleges that 
since March of 1977 it has purchased gas 
under percentage contracts from the 
Miller Jacobs No. 1 Well in the Hiiight 
Field, Campbell County, Wyoming, 
which it processes in its Douglas Plant 
and sells to Panhandle Eastern Pipeline 
Company; that up until September of 
1978, it purchased all the gas from the 
well; that in July of 1977 overriding 
royalty interests in the well paid out and 
that the owners thereof, respondents 
Dinah Conrad, MHF Enterprises, Inc., 
DOL Resources, Inc., The Hawks 
Company, and K^A. Thomas elected to 
convert such interests to a working 
interest (50%); that Phillips attempted to 
purchase such respondents’ interests in 
the gas, but that in September of 1978. 
they commenced sale thereof to 
respondent McColloch Gas Processing 


Corporation who. through its Hiiight 
Plant, resold such interests to 
respondent McCulloch Interstate Gas 
Corporation. Phillips argues that the sale 
of the gas to the McCulloch respondents, 
instead of it. is an unlawful 
abandonment under Section 7(b] of the 
Natural Gas Act and requests relief. 

Any person desiring to be head or to 
protest said petition should File a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington. D.C. 20426, in accordance 
with Section 1.8 and 1.10 of the 
Commission’s Rules of Practices and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before February 2,1980. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of the filing are on File with the 
Commission and are available for public 
inspection. 

The captioned respondents shall 
automatically be parties to this 
proceeding without necessity of filing 
petitions to intervene. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc 86-634 Filed 1-6-60. 5:45 am) 

BILUNG COOE 6450-0 Mi 


l Docket No. TC80-47J 

Trunkline Gas Co.; Notice of Tariff 
Filing Pursuant to Order No. 55 

January 2. 1980. 

Take notice that on December 21. 

1979, Trunkline Gas Company 
(Trunkline). P.O. Box 1642, Houston, 
Texas 77001. in Docket No. TC80-47 
tendered for filing pursuant to Order No. 
55 and Section 281.302, et seq of the 
Commission's Regulations under the 
Natural Gas Policy Act of 1978 (NGPA) 
the following sheets of its FERC Gas 
Tariff, Original Volume No. 1: Second 
Revised Sheet No. 21-C.3; Second 
Revised Sheet No. 21-C.4; Second 
Revised Sheet No. 21-C.5: Second 
Revised Sheet No. 21-C.6; Second 
Revised Sheet No. 21-C.7; Second 
Revised Sheet No. 21-C.8. 

Trunkline proposes the sheets to be 
effective January 1,1980, and alleges 
that its Filing is being made in 
accordance with the FERC’s Alternate 
Fuel Determination adopted by Order 
No. 55 issued on October 26,1979, in 
Docket No. RM79-40 prescribing which 
fuels the Commission has determined to 
be economically practicable and 


available as a substitute for the 
essential agricultural use of natural gas 
during the 1979-1980 winter heating 
season and how certain essential 
agricultural users of natural gas must 
remove from their priority 2 entitlements 
those volumes of gas for which there is 
an alternative fuel. Order No. 55 
implemented the provisions of Section 
401(b) of the NGPA. 

Trunkline states that consumers on its 
system are affected by said Order, and 
requests waiver of Section 154.22 of the 
Commission’s Regulations so that the 
revised tariff sheets may become 
effective on January 1,1980. 

Any person desiring to be heard or to 
protest said tariff Filings should on or 
before January 14,1980, file a petition to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N.E., Washington, 
D.C. 20426, in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to a proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules. 

Kenneth F. Plumb. 

Secretary. 

IKR Doc 80-638 Fifed 1 6-80. 845 am| 

BILLING CODE 6450-01-41 


FEDERAL COMMUNICATIONS 
COMMISSION 

(Report No. A-6] 

AM Broadcast Application Accepted 
for Filing and Notification of Cut-Off 
Date 

Released: December 28.1979. 

Cutoff date: February 14.1980. 

Notice is hereby given that the 
applications listed in the attached 
appendix are hereby accepted for Filing. 
They will be considered to be ready and 
available for processing after February 
14,1980. An application, in order to be 
considered with any application 
appearing on the attached list or with 
any other application on file by the close 
of business on February 14.1980, which 
involves a conflict necessitating a 
hearing with any application on this list, 
must be substantially complete and 
tendered for filing at the offices of the 
Commission in Washington. D.C., not 
later than the close of business on 
February 14.1980. 
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Petitions to deny any application on 
this list must be on file with the 
Commission not later than the close of 
business on February 14,1980. 

Federal Communications Commission. 
William J. Tricarico, 

Secretary, 

Appendix 

BP-19871—WFU. Lookout Mountain, 
Tennessee, WFLI, lnc. t Has: 1070 kHz. 1 
kW. 50 kW-LS. DA-2, U Req: 1070 kHz. 5 
kW. 50 kW-LS, DA-2. U 
BP-780727AM—KAYO. Seattle, Washington. 
Washington Telecasters. Inc., Has: 1150 
kHz. 1 kW. 5 kW-LS. U Req: 1150 kHz. 5 
kW. DA-N, U 

BP-79051BAA—KOFI. Kalispell, Montana, 
Flathead Valley Broadcasters. Has: 1180 
kHz, 10 kW. DA-N. U Req: 1180 kHz. 50 
kW. DA-N. U 

BP-790525AC—KNUU, Paradise, Nevada, Las 
Vegas Electronics. Inc., Has: 970 kHz, 500 
W, D (Las Vegas, Nevada) Req: 970 kHz, 
500 W, 5 kW-LS, DA-2, U (Paradise. 
Nevada) 

BP-790529AJ—NEW, Albertville, Alabama, 
Mountain Valley Broadcasting, Inc., Req: 
1090 kHz, 1 kW. D 

BP-790607AG—NEW. Lacey, Washington, 
Capitol County Broadcasters. Inc., Req: 

1500 kHz. 1 kW. D 

BP-790611AH—WTBP. Parsons, Tennessee, 
Townsend Broadcasting Corporation, Has: 
1550 kHz, 500 W. D Req: 1550 kHz, 1 kW, D 
BML-791109AZ—KEAM, Nederland, Texas, 
KE Communications, Inc., Has: 1510 kHz, 1 
kW. D Lie Has: 1510 kHz. 5 kW, DA-D CP 
(Port Arthur. Texas) Req: 1510 kHz, 5 kW, 
DA-D (Nederland, Texas) 

|FK Doc 80-668 Filed 1-8-80; 8.45 am) 

BILLING CODE 6712-01-M 


FEDERAL MARITIME COMMISSION 

Independent Ocean Freight Forwarder 
License; Applicants 

Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission 
applications for licenses as independent 
ocean freight forwarders pursuant to 
section 44(a) of the Shipping Act, 1916 
(75 Stat. 522 and 40 U.S.C. 841(b)). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
communicate with the Director, Bureau 
of Certification and Licensing, Federal 
Maritime Commission, Washington, D.C. 
20573. 

Corponic Shipping Inc., 3750 N.W. 

28th Street, Suite 107, South River Drive, 
Miami, FL, Officer: Luis E. Rodriquez, 
President. 

By the Federal Maritime Commission. 


Dated: January 3.1980. 
Francis C. Humey, 
Secretary. 

|FR Doc. 00-611 Filed l-a-80; &43 am| 

BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 

Community Reinvestment Act 
Information Statement 

The Board of Governors of the Federal 
Reserve System is issuing this statement 
for the guidance of applicants, 
community groups, and other persons 
interested in the Community 
Reinvestment Act of 1977 ("CRA" or 
"the Act"). On the basis of its 
experience during the first year of 
operation under CRA, the Board is 
working to simplify its procedures for 
protested applications, and it expects to 
develop a procedural guide for members 
of the public participating in CRA 
matters. The procedures are, of 
necessity, subject to change as more 
experience i9 acquired, and all 
procedures will be coordinated as far as 
possible with those adopted by the other 
Federal agencies charged with 
supervision of financial institutions. 

CRA was enacted against a 
background of concern for unfair 
treatment of prospective borrowers and 
unwarranted geographic differences in 
the pattern of lending. The Act requires 
the Board to encourage banks to meet 
the credit needs of the local 
communities in which they are 
chartered consistent with the safe and 
sound operation of those banks, to 
assess the banks' records of meeting 
those credit needs, and to take their 
records into account in the Board's 
evaluation of various applications to 
expand the banks' activities or those of 
their parent holding companies. 

Although CRA is directed at the 
problem of meeting sound community 
credit needs, it was not intended to 
establish a regulatory influence on the 
allocation of credit. In implementing the 
Act. the Board has acted on the belief 
that banks are in the best position to 
assess the credit needs of their own 
local communities and the Board 
believes that meetings with community 
groups can be an integral part of the 
process. The first assessment factor in 
the Board’s CRA regulation stresses a 
bank’s activities to ascertain the credit 
needs of its community, including 
communication with community 
members. More recently the Board has 
adopted, as a regular procedure for 
applications that are protested on 
substantive CRA grounds, a policy of 
encouraging meetings between 


applicants and protestants, one purpose 
of which is to facilitate communication 
between the parties. 

Several community organizations 
have submitted materials to the Board 
suggesting that particular lending 
institutions have poor lending records 
because they do not return to particular 
neighborhoods in loans as much as they 
accept from those neighborhoods in 
deposits. The Board believes that there 
are many reasons why a particular 
neighborhood may generate more 
deposits than loan requests, or more 
requests than deposits, and that 
disparity in a particular local area 
between credit granted and deposit 
totals is not prima facie evidence of 
discrimination. The Board is more 
concerned with the lender sensitivity to 
the needs of each area. 

Banks may sometimes fail to 
recognize the credit needs of 
creditworthy borrowers in the banks’ 
communities. For example, in its 
investigations to date, the Board has 
found some evidence of disparity in 
banks’ housing-related lending to low- 
and moderate-income neighborhoods 
compared with higher income areas. 
Factors affecting housing demand, and 
considerations of safety and soundness 
do not appear to account fully for the 
extent of these disparities. 

The Board expects banks to offer 
types of credit listed on their CRA 
statements throughout their 
communities. In assessing banks’ 
records, the Board views favorably the 
record of a bank that has defined its 
community reasonably and that offers 
credit that appears to help meet credit 
needs in its entire community. The 
Board will also give favorable weight to 
bank leadership in concerted efforts to 
improve low- and moderate-income 
areas in their communities. However, 
the Board views as a serious matter 
disparities in lending to different areas 
that do not appear to be fully 
attributable to safety and soundness 
considerations or to factors beyond a 
bank’s control. When faced with 
evidence of such disparities, the Board 
will inquire closely, both into the bank’s 
efforts to ascertain credit needs and to 
make the community aware of its credit 
services, and into any policies or 
practices of the bank that may 
discourage credit applications from, or 
discriminate against, parts of the bank’s 
community. 

In acting upon applications covered 
by CRA, the Board considers a bank’s 
CRA record as a part of the convenience 
and needs aspect to be evaluated along 
with other relevant factors. Following its 
long-standing policy, the Board may in 
some circumstances give weight to 
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commitments for future actions as part 
of its consideration of convenience and 
needs. Such commitments are not 
viewed as part of the CRA record but 
may be weighed with it, and they are 
considered an important aspect of the 
Board’s role in encouraging improved 
performance. When such commitments 
are offered by an applicant to outweigh 
adverse aspects in a CRA record, the 
Board will consider the likelihood that 
they will be accomplished, and in future 
applications and examinations will 
review closely an applicant’s 
performance on previous CRA 
commitments. 

The Board has been working to 
simplify and streamline its procedures 
for protested applications, and expects 
to produce a guide for community 
organizations that are interested in CRA 
matters. In the meantime System staff is 
available to advise parties on 
procedural requirements. Just as the 
Board expects banks to communicate 
responsibly with all segments of their 
community, it expects community 
organizations to investigate and 
document their complaints, and to bring 
those complaints to the attention of the 
banks involved before protesting an 
application. The Board further expects 
all parties to an application to observe 
the Board’s procedural rules, and 
cautions all parties against ex parte 
communications, private 
communications to Board Members 
without other parties present. Direct 
communication on protested cases with 
Members of the Federal Reserve Board 
must be in writing and will be part of 
the record 

As a part of its revised procedure 
when a protest is considered 
substantive, the Board now asks that 
applicants and protestants meet 
together with Reserve Bank staff to 
attempt to clarify the issues between 
them. These meetings have been useful 
in helping the staff to plan the direction 
of its investigation and to identify areas 
or questions meriting special attention. 

In addition, where particular differences 
among the parties have arisen from 
misunderstanding of the facts or of 
another party’s position, these meetings 
have helped resolve those differences. 

Of five protested applications that the 
System has acted upon, three protests 
have been resolved by negotiation, and 
agreements reached in negotiations 
played a role in the Board’s decision on 
a fourth. There are, however, several 
aspects of this process that merit special 
attention. First, the withdrawal of a 
protest does not alter the Board’s 
obligation to assess the CRA record of 
an applicant carefully. Second, while the 


Board reasonably expects all parties to 
use these meetings to explain and 
clarify their positions, any decision to 
negotiate is entirely within the parties’ 
discretion. Finally, even if parties agree, 
the Board need not approve their 
agreement. 

In particular, the Board does not 
endorse agreements to allocate credit. 

The Board is aware that many banks 
have on their own initiative adopted 
special purpose credit programs, or pilot 
programs to test new credit offerings. 

The Board does not wish to discourage 
these efforts. However, the Board will 
closely scrutinize any agreements to 
ascertain that they are not inconsistent 
with the safety and soundness of the 
bank involved, and do not establish a 
preference for credit extensions 
inconsistent with evenhanded treatment 
of borrowers throughout the community. 

In designing procedures to accomplish 
the Act’s objectives, the Board 
appreciates the useful comments it has 
received from banking organizations 
and community groups, and it welcomes 
additional suggestions. The Board 
believes that the applications process 
can encourage communication between # 
banks and their communities and help 
insure that sound credit needs are met 
within the capacity of depository 
lending institutions. 

Board of Governors of the Federal Reserve 
System, January 3.1900. 

Theodore E. Allison, 

Secretary of the Board. 

[KR Doc 80-628 Filed 1 - 8 - 8 *. 8:45 am) 

BILLING CODE 6210-41-M 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Health Resources Administration 

National Advisory Council on Health 
Professions Education; Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement i9 made 
of the following National Advisory body 
scheduled to meet during the month of 
January 1980: 

Name: National Advisory Council on 
Health Professions Education; Date and 
Time: January 28-31,1980, 8:30 a.m., 
Place: Conference Room 7-32, Center 
Building, 3700 East-West Highway, 
Hyattsville, Maryland 20782. 

Closed January 28, 8:30 a.m.—1:30 p.m. 
Open January 28,1:30 p.m.—5:00 p.m. 
January 29. 8:30 a.m.—5:00 p.m. January 
30. 8:30 a.m.—11:30 a.m. Closed 
remainder of meeting. 


Purpose: The Council advises the 
Secretary concerning the programs 
authorized by the Health Professions 
Educational Assistance Act of 1976, 
including recommendations on 
contracts, grant applications for 
construction, capitation, special 
projects, and financial need. These and 
other programs are designed to enable 
the health professions education 
institutions to meet the Nation’s health 
manpower requirements. 

Agenda: Agenda items for the open 
portion of the meeting will include 
Report of the Administrator, Bureau 
Update, Report on Capitation Plans, 
Reports on FY ’79 Actions, consideration 
of minutes of previous meeting, 
discussion of future meeting dates and 
presentation and discussion of: (1) 
Healthy People; (2) Podiatric Manpower; 

(3) Graduate Medical Education 
National Advisory Committee Report; 

(4) Minority Oriented Primary Care 
Medical Education Programs; and (5) 
Area Health Education Centers. The 
remainder of the meeting will be closed 
to the public for the review of 
applications for grants for Family 
Medicine Residency and Financial 
Distress. The closing is in accordance 
with the provision set forth in section 
552b(c)(6), Title 5 U.S. Code, and the 
Determination by the Administrator, 
Health Resources Administration, 
pursuant to Pub. L 92-463. 

Anyone wishing to obtain a roster of 
members, minutes of meetings, or other 
relevant information should contact Mr. 
Robert L Belsley, Bureau of Health 
Manpower, Room 4-27, Center Building, 
3700 East-West Highway, Hyattsville, 
Maryland 20782, Telephone (301) 436- 
6564. 

Agenda items are subject to change as 
priorities dictate. 

Dated: January 2.1980. 

James A. Walsh, 

Associate Administrator for Operations and 
Management . 

(FR Doc. 80-650 Filed ft45 am] 

BILLING CODE 4110-83-48 


Office of Education 

Indian Education; Closing Date for 
Transmittal of Noncompeting 
Continuation Applications for Fiscal 
Year 1980 

Applications are invited for 
noncompeting continuation projects 
under the following Indian Education 
Act programs: 

(1) Part A—Indian-Controlled Schools 

Grants may be made to Indian tribes, 
Indian organizations, and local 
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educational agencies (LEAs) that have 
been LEAs for three years or less for 
Indian-controlled schools projects. 
Schools must be operated for Indian 
children and be located on or near 
reservations. Authority for this program 
is contained in Part A of the Act, 20 
U.S.C. 241bb(b). 

The purposes of these projects are (a) 
to plan for and establish Indian- 
controlled schools and (b) to support 
enrichment projects designed to meet 
the special educational and culturally 
related academic needs of Indian 
children in those schools. 

An application must be marked 
Attention: 13.551. 

(2) Part B—Educational Services 

Grants may be made to State 
educational agencies (SEAs), LEAs, 
Indian tribes. Indian organizations, and 
Indian institutions for educational 
service projects. Authority for this 
program is contained in Part B of the 
Act. 20 U.S.C. 3385(c). 

The purpose of these projects is to 
provide to Indian children educational 
services that are not available to those 
children in sufficient quantity or quality. 

An application must be marked 
Attention: 13.535. 

(3) Part B—Planning, Pilot, and 
Demonstration Projects 

Grants may be made to SEAs. LEAs, 
elementary and secondary schools for 
Indian children supported by the 
Department of the Interior, Indian tribes. 
Indian organizations, and Indian 
institutions for planning, pilot, and 
demonstration project. Authority for this 
program is contained in Part B of the 
Act, 20 U.S.C. 3385(b). 

The purpose of these projects is to 
develop, test, and demonstrate the 
effectiveness of an educational method, 
approach, or technique to improve 
educational opportunities for Indian 
children. 

An application must be marked 
Attention: 13.535. 

(4) Part B—Educational Personnel 
Development-I 

Grants may be made to institutions of 
higher education, and to SEAs and LEAs 
in combination with those institutions, 
for educational personnel development 
projects. Authority for this program is 
contained in Part B of the Act 20 U.S.C. 
3385(d). 

The purpose of these projects is to 
prepare educators of Indian people. The 
maximum stipend allowed for 
participants at the graduate level will be 
$500 per month. The maximum stipend 
allowed for participants at the 
undergraduate level will be $325 per 


month. A maximum allowance of $75 
per month will be allowed for each 
dependent. 

An application under this program 
must be marked Attention: 13.535. 

(5) Part B—Educational Personnel 
Development-II 

Grants may be made to institutions of 
higher education, Indian tribes, and 
Indian organizations for educational 
personnel development projects. 
Authority for this program is contained 
in Part B of the Act. 20 U.S.C. 807c-l. 

The purpose of these projects is to 
prepare educators of Indian people. The 
maximum stipend allowed for 
participants at the graduate level will be 
$500 per month. The maximum stipend 
allowed for participants at the 
undergraduate level will be $325 per 
month. A maximum allowance of $75 
per month will be allowed for each 
dependent. 

An application under this program 
must be marked Attention: 13.535. 

(6) Part C—Educational Services 

Grants may be made to Indian tribes, 
Indian organizations, and Indian 
institutions for educational service 
projects. Authority for this program is 
contained in Part C of the Act, 20 U.S.C. 
1211 a(b). 

The purpose of these projects is to 
improve educational opportunities for 
Indian adults. 

An application must be marked 
Attention 13.536. 

(7) Part C—Planning, Pilot, and 
Demonstration Projects 

Grants may be made to SEAs. LEAs, 
Indian tribes, Indian organizations, and 
Indian institutions for planning, pilot, 
and demonstration projects. Authority 
for this program is contained in Part C of 
the Act, 20 U.S.C. 1211a(a). 

The purpose of these projects is to 
develop, test and demonstrate the 
effectiveness of an educational method, 
approach, or technique to improve 
employment and educational 
opportunities for Indian adults. 

An application must be marked 
Attention: 13.536. 

Closing Date for Transmittal of 
Applications: To be assured of 
consideration for funding, an application 
for a noncompeting continuation award 
should be mailed or hand delivered by 
February 22,1980. 

If an application is late, the Office of 
Education may lack sufficient time to 
review it with other noncompeting 
continuation applications and may 
decline to consider It. 

Applications Delivered by Mail: An 
application sent by mail must be 


addressed to the U.S. Office of 
Education, Application Control Center. 
Washington. D.C. 20202. 

To establish proof of mailing by the 
closing date, an applicant must show 
one of the following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipped label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: (1) a private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. An 
applicant is encouraged to use 
registered or at least first class mail. 

Applications Delivered by Hand: An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 
Application Control Center, Room 5673, 
Regional Office Building 3, 7th and D 
Streets, S.W., Washington, D.C. 

The Application Control Center will 
accept a hand delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

Application Forms: Application forms 
and program information packages may 
be obtained by writing to the Office of 
Indian Education, U.S. Office of 
Education, Room 2177, 400 Maryland 
Avenue, S.W., Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. The Commissioner strongly 
urges that applicants not submit 
information that is not requested. 

Applicable Regulations: Regulations 
applicable to these programs include the 
following: 

(a) Regulations governing the Indian 
Education Act programs (45 CFR Parts 
186,186a, 186b, and 186c). 

These regulations were published in 
proposed form in the Federal Register on 
June 29,1979 (44 FR 38154). Applicants 
should base their applications on the 
notice of proposed rulemaking. When 
they are published as final regulations 
and become effective, these regulations 
will govern applications and grants 
under these programs. 
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(b) The Education Division General 
Administrative Regulations (EDGAR) 

(45 CFR Parts 100a and 100c). 

These regulations were published in 
proposed form in the Federal Register on 
May 4.1979 (44 FR 26298). When they 
are published as final regulations and 
become effective, they will supersede 
the Office of Education general 
provisions regulations (45 CFR Parts 
100a through lOOd) and will govern 
applications and grants under these 
programs. 

If changes that relate to the 
preparation of applications for fiscal 
year 1980 are made in the Indian 
Education Act Final regulations or in the 
EDGAR final regulations, the 
Commissioner may extend the closing 
date to permit applicants to amend their 
applications. 

Further Information: For further 
information, contact Dr. John 
Tippeconnic, Associate Deputy 
Commissioner, Office of Indian 
Education, U.S. Office of Education. 
Room 2177, 400 Maryland Avtnue, S.W., 
Washington, D.C. 20202. Telephone: 

(202) 245-8020. 

(20 U.S.C 24lbb(b), 887c-l, 3385 and 1211a). 
(Catalog of Federal Domestic Assistance 
Program Nos. 13.535, Indian Education— 
Special Programs and Projects; 13.536, Indian 
Education—Adult Indian Education; and 
13.551, Indian Education—Grants to Non- 
Local Educational Agencies) 

Dated: January 2,1980. 

|ohn Ellis, 

Executive Deputy Commissioner for 
Educational Programs. 

|KR Doc. 88-864 Piled 1-8-80: 8:45 am) 

BILLING CODE 4110-02-M 


Education of Handicapped Children, 
Part B 

agency: Office of Education, DHEW. 
action: Notice of Transmittal Date for 
Submission of State Plans. 

summary: The Executive Deputy 
Commissioner for Educational Programs 
announces the establishment of a 
submission date for the State Plans 
required under Section 613 of the 
Education of the Handicapped Act, as 
amended. State educational agencies 
(SEAs) qualify for entitlement funds 
under the Act based upbn the 
submission of a State Plan. Section 613 
(a) of the Act allows the Commissioner 
to establish the time and manner of the 
submission of a §tate Plan. Since this 
program is advance funded, the SEAs 
may receive their full entitlement as 
early as July 1 preceding the fiscal year 
for which funds are issued. In order to 
assure that all State Plans are reviewed 


and processed by July 1, the Division of 
Assistance to States, Bureau of 
Education for the Handicapped must 
receive these State Plans by April 1. 
Therefore, the Commissioner is 
establishing April 1,1980 as the due date 
for the FY-1981-1983 State Plans under 
Part B of the Education of the 
Handicapped Act, as amended. The 
Commissioner strongly urges that states 
submit their State Plans by April 1. 
Although the Commissioner will accept 
State Plans for review and approval 
after that date, submission after April 1 
may delay the award of funds to a State 
past July 1. 

FOR FURTHER INFORMATION CONTACT: 

Mr. William Tyrrell, Division of 
Assistance to States, Bureau of 
Education for the Handicapped. 400 
Maryland Avenue, S.W., Room 4926, 
Donohoe Building, Washington, D.C. 
20202. 

background: The Education of the 
Handicapped Act, as amended by Pub. 

L. 94-142 is a formula grant program and 
States receive entitlement funds under 
the Act based upon the submission and 
approval of a State Plan. In the past, 
States submitted a plan annually. 
Beginning with FY-1981, States will 
submit three-year plans that will cover 
the period from FY-1981 through FY- 
1983. 

In the past, the format for State Plans 
was not available until February of the 
preceding fiscal year. The FY-1981-1983 
format was made available in final form 
in November, 1979. This makes it 
feasible for States to submit plans by 
April 1,1980. 

The April 1 submission date is being 
established to assure adequate time for 
review and approval of eligible State 
Plans and to enable the Commissioner 
to award funds to eligible States by July 
1. Plans that are submitted after April 1 
may not be processed by July 1. Plans 
will be reviewed in the order in which 
they are received and staff will review 
and process State Plans received by the 
April 1 submission date before 
reviewing State Plans received after that 
date. 

(20 U.S.C. 1411-1420). 

(Catalog of Federal Domestic Assistance, No. 
13.449, Education of Handicapped Children. 
Part B). 

Dated: January 3,1980. 

John Ellis, 

Executive Deputy Commissioner for 
Educational Programs . 

[FR Doc. 80-860 Filed 1-8-00. 8.45 am) 

BILLING CODE 4110-02-M 


Indian Education—Fellowships for 
Indian Students; Closing Date for 
Transmittal of Applications for Fiscal 
Year 1980 

Applications are invited for new 
fellowships under the Indian Education 
Act—Indian Fellowship Program. The 
program authorizes the award of 
fellowships to Indian students. 

Authority for this program is 
contained in section 423 of the Indian 
Education Act. as amended (20 U.S.C. 
887c-2). 

The purpose of the awards is to 
enable Indian Students to pursue 
courses of study leading to: (a) post¬ 
baccalaureate degrees in medicine, law, 
education, and related Fields and (b) 
graduate or undergraduate degrees in 
engineering, business administration, 
natural resources, and related fields. 

Closing Date for Transmittal of 
Applications: An application for a 
fellowship must be mailed or hand 
delivered by March 11,1980. 

Applications Delivered by Moil: An 
application sent by mail must be 
addressed to the U.S. Office of 
Education. Application Control Center, 
Attention: 13.569, Washington, D.C. 

20202. 

To establish proof of mailing by the 
deadline date, an applicant must show 
one of the following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: (1) a private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with his or her local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 

Each late applicant will be notiFied 
that his or her application will not be 
considered. 

Applications Delivered by Hand: An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 
Application Control Center, Room 5673, 
Regional Office Building 3, 7th and D 
Streets, S.W., Washington, D.C. 

The Application Control Center will 
accept a hand delivered application 
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between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

Available Funds: It is estimated that 
there will be $1,500,000 available, of 
which approximately $1,238,000 will 
support 175 noncompeting continuation 
fellows. That will leave approximately 
$262,000 to support new fellows under 
this announcement. 

Last year (fiscal year 1979), the 
appropriation for this program was 
$1,500,000. Of that amount, $332,000 was 
awarded to 47 of the 590 applicants for 
new fellowships. In 1979 the average 
award was $7,000. 

The maximum stipend allowed for a 
graduate fellow will be $500 per month. 
The maximum stipend allowed for an 
undergraduate fellow will be $325 per 
month. A maximum allowance of $75 
per month will be allowed for each 
dependent. 

The estimates in this notice do not 
bind the U.S. Office of Education. 

Application Forms: Application forms 
and program information packages are 
expected to be ready for distribution by 
January 24,1980. They may be obtained 
by writing to the Office of Indian 
Education, U.S. Office of Education, 
Room 2177,400 Maryland Avenue, S.W., 
Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. 

Applicable Regulations: Regulations 
applicable to this program are the 
regulations governing the Indian 
Fellowship Program (45 CFR Part 187). 

These regulations were published in 
proposed form in the Federal Register on 
June 29,1979 (44 FR 38178). Appliants 
should base their applications on the 
notice of proposed rulemaking. When 
they are published as final regulations 
and become effective, these regulations 
will govern applications and awards 
under this program. 

If changes that relate to the 
preparation of applications for fiscal 
year 1980 are made in the final 
regulations governing this program, the 
Commissioner may extend the closing 
date to permit applicants to amend their 
applications. 

Further Information: For further 
information, contact Dr. John 
Tippeconnic, Office of Indian Education, 
U.S. Office of Education. Room 2177, 400 
Maryland Avenue, S.W., Washington, 
D.C. 20202. Telephone: (202) 245-8020. 


(20 U.S.C. 8870-2). 

Dated: January 2,198a 
John Ellis, 

Executive Deputy Commissioner for 
Educational Programs. 

(Catalog of Federal Domestic Assistance 
Program No. 13.569. Indian Education— 
Fellowships for Indian Students) 

|KR Doc 80-881 Filed 1-8-80. 8.45 «m| 

BILLING CODE 4110-02-M 


Indian Education—Fellowships for 
Indian Students; Closing Date for 
Transmittal of Noncompeting 
Continuation Applications for Fiscal 
Year 1980 

Applications are invited for 
noncompeting continuation fellowships 
under the Indian Education Act—Indian 
Fellowship Program. This program 
authorizes the award of fellowships to 
Indian students. 

Authority for this program is 
contained in section 423 of the Indian 
Education Act, as amended (20 U.S.C. 
887c-2). 

The purpose of the awards is to 
enable Indian students to pursue 
courses of study leading to: (a) 
postbaccalaureate degrees in medicine, 
law, education, and related fields and 
(b) graduate or undergraduate degrees in 
engineering, business administration, 
natural resources and related fields. 

Closing Date for Transmittal of 
Applications: To be assured of 
consideration for funding, fellows 
should mail or hand deliver their 
applications by February 22,1980. 

If an application is late, the Office of 
Education may lack sufficient time to 
review it with other noncompeting 
continuation applications and may 
decline to consider it. 

Applications Delivered by Mail: An 
application sent by mail must be 
addressed to the U.S. Office of 
Education, application Control Center, 
Attention: 13.569, Washington, D.C. 
20202. 

To establish proof of mailing by the 
closing date, a fellow must show one of 
the following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: (1) a private metered 


postmark or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

Fellows should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, a fellow should check 
with his or her local post office. A fellow 
is encouraged to use registered or at 
least first class mail. 

Applications Delivered by Hand: An 
application that is hand delivered must 
be taken to the U.S. Office of Education. 
Application Control Center, Room 5673, 
Regional Office Building 3, 7th and D 
Streets, S.W., Washington, D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

Available Funds: The maximum 
stipend allowed for a graduate fellow 
will be $500 per month. The maximum 
stipend allowed for an undergraduate 
fellow will be $325 per month. A 
maximum allowance of $75 per month 
will be allowed for each dependent. 

Application Forms: Application forms 
and program information packages may 
be obtained by writing to the Office of 
Indian Education, U.S. Office of 
Education, Room 2177, 400 Maryland 
Avenue. S.W., Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. The Commissioner strongly 
urges that applicants not submit 
information that is not requested. 

Applicable Regulations: Regulations 
applicable to this program are the 
regulations governing the Indian 
Fellowship Program (45 CFR Part 187). 

These regulations were published in 
proposed form in the Federal Register on 
June 29,1979 (44 FR 38178). Fellows 
should base their applications on the 
notice of proposed rulemaking. When 
they are published as final regulations 
and become effective, these regulations 
will govern applications and awards 
under this program. 

If changes that relate to the 
preparation of applications for fiscal 
year 1980 are made in the final 
regulations governing this program, the 
Commissioner may extend the closing 
date to permit fellows to amend their 
applications* 

Further Information: For further 
information, contact Dr. John 
Tippeconnic, Office of Indian Education, 
U.S. Office of Education, Room 2177, 400 
Maryland Avenue, S.W., Washington, 
D.C. 20202. Telephone: (202) 245-8020. 

(20 U.S.C. 887C-2). 
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(Catalog of Federal Domestic Assistance 
Program No. 13.569, Indian Education— 
Fellowships for Indian Students) 

Dated: January 2,1980. 

John Ellis, 

Executive Deputy Commissioner for 
Educational Programs. 

|FR Dog. 80-663 Piled 1-8-60; 8.45 am) 

BILLING CODE 4110-02-M 


Indian Education; Closing Date for 
Transmittal of Applications for Fiscal 
Year 1980 

Applications are invited for new 
projects under the following Indian 
Education Act programs: 

(1) Part A — Indian-Controlled 
Schools .—Grants may be made to 
Indian tribes, Indian organizations, and 
local educational agencies (LEAs) that 
have been LEAs for three years or less 
for Indian-controlled schools projects. 
Schools must be operated for Indian 
children and be located on or near 
reservations. Authority for this program 
is contained in Part A of the Act. 20 
U.S.C. 241bb(b). 

The purposes of these projects are (a) 
to plan for and establish Indian- 
controlled schools and (b) to support 
enrichment projects designed to meet 
the special educational and culturally 
related academic needs of Indian 
children in those schools. 

It is estimated that there will be 
$4,730,000 available, of which 
approximately $2,600,000 will support 16 
noncompeting continuation grantees. 
That will leave approximately $2,100,000 
to support new projects under this 
announcement. 

Last year (fiscal year 1979), awards 
under this program totaled $4,364,000. Of 
that amount, $3,517,000 was awarded to 
22 of the 35 applicants for new projects. 
The 1979 awards ranged from $40,000 to 
$315,000, with an average award of 
$156,000. 

An application under this program 
must be marked Attention: 13.551. 

(2) Part B—Educational Services .— 
Grants may be made to State 
educational agencies (SEAs), LEAs. 
Indian tribes, Indian organizations, and 
Indian institutions for educational 
service projects. Authority for this 
program is contained in Part B of the 
Act. 20 U.S.C. 3385(c). * 

The purpose of these projects is to 
provide to Indian children educational 
services that are not available to those 
children in sufficient quantity or quality. 

It is estimated that there will be 
$4,000,000 available, of which 
approximately $2,400,000 will support 13 
noncompeting continuation grantees. 
That will leave approximately $1,600,000 


to support new projects under this 
announcement 

Last year (fiscal year 1979), awards 
under this program totaled $4,500,000. Of 
that amount, $2,600,000 was awarded to 
15 of the 130 applicants for new projects. 
The 1979 awards ranged from $32,000 to 
$400,000, with an average award of 
$161,000. 

An application under this program 
must be marked Attention: 13.535. 

(3) Part B — Planning, Pilot, and 
Demonstration Projects .—Grants may 
be made to SEAs, LEAs, elementary and 
secondary schools for Indian children 
supported by the Department of the 
Interior, Indian tribes, Indian 
organizations, and Indian institutions for 
planning, pilot and demonstration 
projects. Authority for this program is 
contained in Part B of the Act. 20 U.S.C. 
3385(b). 

The purpose of these projects is to 
develop, test, and demonstrate the 
effectiveness of an educational method, 
approach, or technique to improve 
educational opportunities for Indian 
children. 

It is estimated that there will be 
$4,500,000 available, of which 
approximately $2,300,000 will support 14 
noncompeting continuation grantees. 
That will leave approximately $2,200,000 
to support new projects under this 
announcement. 

Last year (fiscal year 1979), awards 
under this program totaled $4,800,000. Of 
that amount, $3,600,000 was awarded to 
26 of the 114 applicants for new projects. 
The 1979 awards ranged from $25,000 to 
$420,000, with an average award of 
$155,000. 

An application under this program 
must be marked Attention: 13.535. 

(4) Part B—Educational Personnel 
Development -/.—Grants may be made 
to institutions of higher education, and 
to SEAs and LEAs in combination with 
those institutions, for educational 
personnel development projects. 
Authority for this program is contained 
in Part B of the Act, 20 U.S.C. 3385(d). 

The purpose of these projects is to 
prepare educators of Indian people. 

It is estimated that there will be 
$2,000,000 available, of which 
approximately $1,200,000 will support 
six noncompeting continuation grantees. 
That will leave approximately $800,000 
to support new projects under this 
announcement. 

Last year (fiscal year 1979), awards 
under this program totaled $2,155,000. Of 
that amount, $1,072,000 was awarded to 
seven of the 20 applicants for new 
projects. The 1979 awards ranged from 
$80,000 to $380,000, with an average 
award of $180,000. The maximum 
stipend allowed for participants at the 


graduate level will be $500 per month. 
The maximum stipend allowed for 
participants at the undergraduate level 
will be $325 per month. A maximum 
allowance of $75 per month will be 
allowed for each dependent. 

An application under this program 
must be marked Attention: 13.535. 

(5) Part B—Educational Personnel 
Development-II .—Grants may be made 
to institutions of higher education, 

Indian tribes, and Indian organizations 
for educational personnel development 
projects. Authority for this program is 
contained in Part B of the Act, 20 U.S.C. 
887c-l. 

The purpose of these projects is to 
prepare educators of Indian people. 

It is estimated that there will be 
$2,000,000 available, of which 
approximately $1,200,000 will support 
six noncompeting continuation grantees. 
That will leave approximately $800,000 
to support new projects under this 
announcement. 

Last year (fiscal year 1979), awards 
under this program totaled $1,845,000. Of 
that amount, $912,000 was awarded to 
four of the 32 applicants for new 
projects. The 1979 awards ranged from 
$93,000 to $480,000, with an average 
award of $205,000. The maximum 
stipend allowed for participants at the 
graduate level will be $500 per month. 
The maximum stipend allowed for 
participants at the undergraduate level 
will be $325 per month. A maximum 
allowance of $75 per month will be 
allowed for each dependent. 

An application under this program 
must be marked Attention: 13.535. 

(6) Part C—Educational Services .— 
Grants may be made to Indian tribes, 
Indian organizations, and Indian 
institutions for educational service 
projects. Authority for this program is 
contained in Part C of the Act, 20 U.S.C. 
1211a(b). 

The purpose of these projects is to 
improve educational opportunities for 
Indian adults. 

It is estimated that there will be 
$3,680,000 available, of which 
approximately $1,600,000 will support 17 
noncompeting continuation grantees. 
That will leave approximately $2,080,000 
to support new projects under this 
announcement 

Last year (fiscal year 1979), awards 
under this program totaled $3,793,000. Of 
that amount. $3,127,000 was awarded to 
37 of the 66 applicants for new projects. 
The 1979 awards ranged from $40,000 to 
$160,000, with an average award of 
$ 86 , 200 . 

An application under this program 
must be marked Attention: 13.536. 

(7) Part C — Planning, Pilot, and 
Demonstration Projects .—Grants may 









1S46 


Federal Register / Vol. 45, No. 6 / Wednesday, January 9, 1980 / Notices 


be made to SEAs, LEAs, Indian tribes. 
Indian organizations, and Indian 
institutions for planning, pilot, and 
demonstration projects. Authority for 
this program is contained in Part C of 
the Act, 20 U.S.C. 1211a(a). 

The purpose of these projects is to 
develop, test, and demonstrate the 
effectiveness of an educational method, 
approach, or technique to improve 
employment and educational 
opportunities for Indian adults. 

It is estimated that there will be 
$1,750,000 available, of which 
approximately $1,350,000 will support 10 
noncompeting continuation grantees. 
That will leave approximately $400,000 
to support new projects under this 
announcement. 

Last Year (fiscal year 1979), awards 
under this program totaled $1,776,000. Of 
that amount, $871,000 was awarded to 7 
of the 19 applicants for new projects. 

The 1979 awards ranged from $83,000 to 
$270,000, with an average award of 
$137,000. 

An application under this program 
must be marked Attention: 13.536. 

Closing Date for Transmittal of 
Applications: An application for a grant 
must be mailed or hand delivered by 
March 11,1980. 

Applications Delievered by Mail: An 
Application sent by mail must be 
addressed to the U.S. Office of 
Education. Application Control Center, 
Washington, D.C. 20202. 

To establish proof of mailing by the 
deadline date, an applicant must show 
one of the following: 

(1) A legible dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: (1) a private metered 
postmark or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. An 
applicant is encouraged to use 
registered or at least first class mail. 

Each late applicant will be notified 
that its application will not be 
considred. 

Applications Delivered by Hand: An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 


Application control Center, Room 5673, 
Regional Office Building 3. 7th and D 
Streets, S.W., Washington. D.C. 

The Application Control Center will 
accept a hand delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays. Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

Available Funds: The estimates given 
in this notice do not bind the U.S. Office 
of Education. 

Application Forms: Application forms 
and program information packages are 
expected to be ready for distribution by 
January 24,1980. They may be obtained 
by writing to the Office of Indian 
Education, U.S. Office of Education, 
Room 2177, 400 Maryland Avenue, S.W., 
Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. The Commissioner strongly 
urges that the narrative portion of the 
application not exceed 65 pages. The 
Commissioner further urges that 
applicants not submit information that is 
not requested. 

Applicable Regulations: Regulations 
applicable to these programs include the 
following: 

(1) Regulations governing the Indian 
Education Act programs (45 CFR Parts 
186,186a, 186b, and 186c). 

These regulations were published in 
proposed form in the Federal Register on 
June 29.1979 (44 FR 38154). Applicants > 
should base their applications on the 
notice of proposed rulemaking. When 
they are published as final regulations 
and become effective, these regulations 
will govern applications and grants 
under these programs. 

(b) The Education Division General 
Administrative Regulations (EDGAR) 

(45 CFR Parts 100a and 100c). 

These regulations were published in 
proposed form in the Federal Register on 
May 4.1979 (44 FR 26298). When they 
are published as final regulations and 
become effective, they will supersede 
the Office of Education general 
provisions regulations (45 CFR Parts 
100a through lOOd) and will govern 
applications and grants under these 
programs. 

If changes that relate to the 
preparation of applications for fiscal 
year 1980 are made in the Indian 
Education Act final reguations or in the 
EDGAR final regulations, the 
Commissioner may extend the closing 
date to permit applicants to amend their 
applications. 


FURTHER INFORMATION: For further 
information, contact Dr. John 
Tippeconnic, Associate Deputy 
Commissioner, Office of Indian 
Education. U.S. Office of Education, 
Room 2177, 400 Maryland Avenue, S.W.. 
Washington, D.C. 20202. Telephone: 
(202) 245-8020. 

(20 U.S.C. 24lbb(b), 887c-l, 3385, and 1211a) 
Dated: January 2,1980. 

John Ellis, 

Executive Deputy Commissioner for 
Educational Programs. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.535, Indian Education— 
Special Programs and Projects; 3.530, Indian 
Education—Adult Indian Education; and 
13.551. Indian Education—Grants to Non- 
Local Educational Agencies) 

(FR Doc. 00-062 Filfd 1-6-80; 8:45 am] 

BILLING COOE 4110-02-11 


DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Receipt of Petition for Federal 
Acknowledgment of Existence as an 
Indian Tribe 

December 28,1979. 

This notice is published in the 
exercise of authority delegated by the 
Secretary of the Interior to the Assistant 
Secretary—Indian Affairs by 209 DM 8. 

Pursuant to 25 CFR 54.8(a) notice is 
hereby given that: The Upper Mattaponi 
Indian Tribal Association, Inc., c/o Mr. 
Andrew Adams, Box 12A, St. Stephens 
Church, Virginia 23148, has filed a 
petition for acknowledgment by the 
Secretary of the Interior that the group 
exists as an Indian tribe. The petition 
was received by the Bureau of Indian 
Affairs on November 26,1979. The 
petition was forwarded and signed by 
Mr. Adams. 

This is a notice of receipt of petition 
and does not constitute notice that the 
petition is under active consideration. 
Notice of active consideration will be by 
mail to the petitioner and other 
interested parties at the appropriate 
time. 

Under S 54.8(d) of the Federal 
regulations, interested parties may 
submit factual or legal arguments in 
support of or in opposition to the group's 
petition. Any information submitted will 
be made available on the same basis as 
other information in the Bureau of 
Indian Affairs files. 

The petition may be examined by 
appointment in the Division of Tribal 
Government Services, Bureau of Indian 
Affairs, Department of thq Interior, 18th 
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and C Streets, N.W., Washington, D.C. 
20242. 

Rick La vis, 

Deputy Assistant Secretary—Indian Affairs. 

|FR Doc 80-e50 Filed 1-8-00: 8:45 am] 

BILLING CODE 4310-02-M 


Bureau of Land Management 

Colorado and Wyoming; Green River- 
Hams Fork Regional Coal Team 
Meeting 

agency; Bureau of Land Management, 
Interior. 

action: Notice of Green River-Hams 
Fork Regional Coal Team Meeting. 

summary: Pursuant to its 
responsibilities under 43 CFR 3400.4(b). 
the regional coal team for the Green 
River-Hams Fork Federal Coal 
Production Region of Colorado and 
Wyoming will meet on January 24,1980, 
to review the preliminary cumulative 
analysis being prepared on the tracts 
that have been ranked and selected on a 
preliminary basis and to discuss 
scheduling Federal coal tracts for 
possible lease sale. 

DATES: The regional coal team will meet 
on January 24,1980, at 9:00 a.m. 
ADDRESS: The regional coal team 
meeting will be held in the Cripple 
Creek Room of the Holiday Inn— 
Downtown, 1450 Glenarm Place. Denver, 
Colorado 80202. 

FOR FURTHER INFORMATION CONTACT: 

Gary J. Wicks, Regional Coal Team 
Chairman, (801) 524-5311. 
SUPPLEMENTARY INFORMATION: Under 43 
CFR 3400.4 (44 FR 42608, July 19.1979), 
the regional coal team is charged with 
certain responsibilities leading to 
leasing of Federal coal resources. 

Among these responsibilities are the 
ranking of potential lease tracts, tract 
selection, and proposing schedules for 
possible competitive lease sale. At the 
last meeting of the regional coal team, 16 
potential lease tracts were ranked and 
tracts were selected on a preliminary 
basis. 

At the January 24,1980, meeting, the 
regional coal team will review the 
preliminary cumulative analysis that is 
being prepared on the ranked tracts and 
will discuss scheduling these tracts for 
possible coal lease sale. A proposed 
schedule of possible lease tracts will be 
formulated to assure that sufficient coal 
is offered for sale in order to meet the 
leasing target for the region which will 
be established^ the Secretary of the 
Interior. Public attendance at the 
regional coal team meeting is welcome. 

Proposed schedules which will be 
developed by the regional coal team will 


be analyzed in a regional lease sale 
environmental impact statement. This 
environmental impact statement will aid 
the Secretary in making a Final decision 
on the tracts that will be offered and the 
schedule for competitive lease sale in 
the Green River-Hams Fork Federal 
Coal Production Region beginning in 
January 1981. It is anticipated that the 
draft environmental impact statement 
will be available for public comment in 
April 1980. 

Dated: January 4,1980. 

Arnold E. Petty. 

Acting Associate Director. 

|FR Doc 80-688 Filed 1-8-80:8:45 am] 

BILLING CODE 4310-84-51 


Heritage Conservation and Recreation 
Service 

Proposed U.S. Nominations to the 
World Heritage List 

agency: Heritage Conservation and 
Recreation Service, Department of the 
Interior. 

action: Notice and Request for Public 
Comment 

summary: The Department of the 
Interior, through the Heritage 
Conservation and Recreation Service, 
provides notice of the 1980 United States 
nominations to the World Heritage List. 
In addition, the Department also solicits 
suggestions for a World Heritage 
inventory from Federal agencies, State 
and local governments, private 
organizations and individual citizens. 
This inventory will provide the basis for 
United States nominations to the World 
Heritage List in 1981 and subsequent 
years. 

DATES: Suggestions of sites to be 
included in an inventory of natural and 
cultural properties in the United States 
deemed worthy of consideration for 
nomination in 1981 and subsequent 
years should be received by April 1, 

1980. This inventory will be published in 
the Federal Register on or before May 1, 
1980. Based on the Inventory, a listing of 
potential U.S. nominations for 1981 will 
be prepared by the Department of the 
Interior and published in the Federal 
Register on or before June 1,1980. 
Comments on potential U.S. 
nominations will be received on or 
before February 8,1980. A final list of 
proposed U.S. nominations will be 
published in the Federal Register on or 
before July 15,1980. 

In November 1980, a Federal 
interagency panel will review the 
accuracy and completeness of the 1981 
U.S. nominations and will make 
recommendations to the Secretary of the 


Interior. The Secretary then will 
transmit formal nomination(s) to the 
Department of State on or before 
December 1 , 1980, for submission to the 
United Nations Educational, Scientific 
and Cultural Organization (UNESCO) by 
January 1,1981. 

addresses: Comments or suggestions 
should be sent to the Director, Heritage 
Conservation and Recreation Sevice, 

U.S. Department of the Interior, 
Washington, D.C. 20243. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert Ritsch, Acting Associate 
Director for Natural Programs, Heritage 
Conservation and Recreation Service, 
U.S. Department of the Interior, 
Washington, D.C. 20243 (202-343-4243). 
SUPPLEMENTARY INFORMATION: The 
Convention Concerning the Protection of 
World Cultural and Natural Heritage, 
ratified by the United States and forty- 
seven other Nations as of this date, 
establishes a means by which natural 
and cultural areas of outstanding 
universal value to mankind may be 
recognized and protected. 

Sites may be identified and nominated 
by States Parties for inclusion on the 
World Heritage List. The twenty-one- 
nation World Heritage Committee then 
judges the nominations against 
established criteria. 

The State Party nominating a site for 
inclusion on the World Heritage List 
assumes responsibility for taking all 
necessary and appropriate legal, 
scientific, technical, administrative and 
financial measures for the protection, 
conservation, presentation, 
rehabilitation and transmission to future 
generations of the property it nominates. 
For property in the United States not in 
Federal ownership, arrangements would 
have to be made with the owner(s), 
whether State or local governments or 
private citizens, to guarantee the 
integrity of the site in perpetuity before 
it could be nominated. 

In the United States, the Secretary of 
the Interior is charged with 
implementing the provisions of the 
Convention, including preparation of 
U.S. nominations. Recommendations on 
the proposed nominations are made to 
the Secretary by an interagency panel 
including members from the Office of 
the Assistant Secretary for Fish and 
Wildlife and Parks, the Heritage 
Conservation and Recreation Service, 
the National Park Service and the Fish 
and Wildlife Service within the 
Department of the Interior; the 
President’s Council on Environmental 
Quality; the Advisory Council on 
Historic Preservation; and the 
Department of State. 
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I. World Heritage Nominations for 1980 

In accord with the provisions of the 
1972 World Heritage Convention, a 
World Heritage List was established to 
include natural and cultural propreties 
of outstanding universal value to 
mankind. The United States has 
nominated the following sites for the 
World Heritage List in 1980: 

Redwood National Park, California (Natural) 
Edison National Historic Site, New Jersey 
(Cultural) 

Both properties were listed as proposed 
U.S. nominations in the Federal Register 
on December 28,1978. No comments 
were received on either nomination. 

II. List of Properties on the World 
Heritage List 

At its meetings in Washington, D.C., 
in September 1978, and Cairo, Egypt, in 
October 1979, the World Heritage 
Committee accepted the following 
nominations to the World Heritage List: 

County, and Name of Property 

Bulgaria—Boyana Church, Thracian Tomb of 
Kazanlak, Rock-hewn Churches of Ivanovo, 
Horseman of Madara 

Canada—Dinosaur Provincial Park, Nahanni 
National Park, L'Anse aux Meadows 
Ecuador—Historic Center of Quito, 

Galapagos National Park 
Ethiopia—Fasil Ghebbl, Gondar Region, 
Simen National Park, Rock-hewn Churches 
of Lalibela 

Egypt—Memphis and its Necropolis, and the 
Pyramid Fields from Giza to Dahshur, 
Ancient Thebes with its Necropolis, 

Nubian Monuments from Abu Simbel to 
Phile, Islamic Cairo. Abu Mena 
Federal Republic of Germany—Aachen 
Cathedral 

France—Mont SL Michel and its Bay, 
Chartre9 Cathedral. Palace and Park of 
Versailles, Vezelay. church and hill, 
Decorated Grottoes of the Vezere Valley 
Ghana—Forts and Castles, Accra 
Guatemala—Antigua. Tikal National Park 
Iran—Tchogha Zanbil, Persepolis, Meidan-e 
Sha, Esfahan 

Italy—Rock Drawings in Val Camonica 
Nepal—Sagarmatha National Park, 
Kathmandu Valley 

Norway—Umes Stave Church. Bryggen 
Poland—Auschwitz Concentration Camp, 
Bialowieza National Park, Wieliczka Salt 
Mines, Historic Center of Cracow 
Senegal—Island of Goree 
Syrian Arab Republic—Ancient City of 
Damascus 

Tanzania—Ngorongoro Conservation Area 
Tunisia—Medina of Tunis. Archaeological 
Site of Carthage, Amphitheatre of El Djecn 
United States—Grand Canyon National Park, 
Everglades National Park, Independence 
Hail, Yellowstone National Park. Mesa 
Verde National Park 

Yugoslavia—Lake Ohrid, Kotor. Old City of 
Dubrovnik, Star! Ras and Sopocani, 
Historical Complex of Split with the Palace 
of Diocletian, Plitvice Lakes National Park 


International 

Canada/USA—Kluane-Wrangell/St. Elias 

National Park 

HI. Criteria for World Heritage 
Nominations 

The following criteria must be 
satisfied before a natural or cultural 
property can be included on the World 
Heritage List: 

A. NATURAL PROPERTIES. The 
criteria for the selection of natural sites 
are: Outstanding universal value will be 
recognized when a natural heritage 
property submitted for inclusion in the 
World Heritage List is found to meet one 
or more of the following standards. 
Therefore these properties should: 

1. Be outstanding examples 
representing the major stages of the 
earth's evolutionary history. This would 
include sites which represent the major 
"eras” of geological history such as “the 
age of reptiles” where the development 
of the planet’s natural diversity can well 
be demonstrated and as the ”ice age” 
where early man and his environment 
underwent major changes; 

2. Be outstanding examples 
representing significant on-going 
geological processes, biological 
evolution and man's interaction with his 
natural environment As distinct from 
the periods of the earth’s development 
this focuses upon on-going processes in 
the development of communities of 
plants and animals, landforms and 
marine and fresh water bodies. They 
would include for example a) as 
geological processes, glaciation and 
volcanism, b) as biological evolution, 
biomes such as tropical rainforests, 
deserts and tundra, c) as interaction 
between man and his natural 
environment, terraced agricultural 
landscapes; 

3. Contain unique , rare or superlative 
natural pheonomena , formations or 
features or areas of exceptional natural 
beauty; such as superlative examples of 
the ecosystems most important to man, 
natural features (rivers, mountains, 
waterfalls), spectacles presented by 
great concentrations of animals, 
sweeping vistas covered by natural 
vegetation and exceptional 
combinations of natural and cultural 
elements; 

4. Be habitats where populations of 
rare or endangered species of plants 
and animals still survive. This would 
include those areas where 
concentrations of plants and animals of 
universal interest and significance are 
found. 

It should be realized that individual 
sites may not possess the most 
spectacular or outstanding single 
example of the above, but when the 


sites are viewed in a broader 
perspective with a complex of many 
surrounding features of significance, the 
entire area may qualify to demonstrate 
an array of features of global 
significance. 

In addition to the above criteria, the 
sties should also meet the conditions of 
integrity. 

5. The areas described in (1) should 
contain all or most of the key 
interrelated and interdependent 
elements in their natural relationships; 
for example, an “ice age” area would be 
expected to include the snow field, the 
glacier itself and samples of cutting 
patterns, deposition and colonization 
(striations, moraines, pioneer stages of 
plant succession, etc.); 

6. The areas described in (2) should 
have sufficient size and contain the 
necessary elements to demonstrate the 
key aspects of the process and to be 
self-perpetuating. For example, an area 
of “tropical rainforest” may be expected 
to include some variation in elevation 
above sea level, changes in topography 
and soil types, river banks or oxbow 
lakes, to demonstrate the diversity and 
complexity of the systems; 

7. The areas described in (3) should 
contain those ecosystem components 
required for the continuity of the species 
or of the objects to be conserved. This 
will vary according to individual cases; 
for example, the protected area for a 
waterfall would include all, or as much 
as possible, of the supporting upstream 
watershed; or a coral reef area would be 
provided with control over siltation or 
pollution through the steam flow or 
ocean currents which provide its 
nutrients. 

8. The areas described in (4) should be 
sufficient size and contain the necessary 
habitat requirements for the survival of 
the species. 

B. CULTURAL PROPERTIES. The 
criteria for the selection of cultural sites 
are: A property (monument, group of 
buildings, site) submitted for inclusion in 
the World Heritage List should meet one 
or more of the following standards. 

1. Represent a unique artistic or 
aesthetic achievement, as a masterpiece 
of the human creative spirit; 

2. Be of outstanding importance owing 
to its influence, over a span of time or 
within a cultural area of the world\ on 
subsequent developments in 
architecture, immovable monumental 
sculpture, garden and landscape design, 
or human settlements; 

3. Be unique, extremely rare or of 
great antiquity; 

4. Be among the most characteristic 
examples of a type of structure, the type 
representing an important cultural, 
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social, artistic, technological or 
industrial development; 

5. Be a characteristic example of a 
significant traditional style of 
architecture, method of construction, or 
human settlement, that is fragile by 
nature or has become vulnerable under 
the impact of irreversible sociocultural 
or economic change. 

0. Be most importantly associated 
with ideas or beliefs, with events or 
with persons, of outstanding historical 
importance or significance. 

In every case, consideration should be 
given to the state of preservation of the 
property (which should be evaluated 
relatively, that is, in relation to property 
dating from the same period and of the 
same type and category). In addition, 
the property should meet the test of 
authenticity in design, materials, 
workmanship, and setting; authenticity 
does not limit consideration to original 
form and structure but includes all 
subsequent modifications and additions, 
over the course of time, which in 
themselves possess artistic or historical 
values. 

Dated: January 4.1980. 

Robert L. Herbst, 

Assistant Secretary for Fish and Wildlife and 
Parks, Department of the Interior. 

[FR Doc 80-648 Filed 1-8-80; 8:45 amj 
BILLING CODE 4310-03-M 


Office of Surface Mining Reclamation 
and Enforcement 

Receipt of Permanent Program 
Submission From the State of 
Louisiana. 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
U.S. Department of Interior. 
action: Notice of receipt of program 
submission from the State of Louisiana 
and procedures for public participation 
in review for determination of 
completeness of submission. 

summary: On January 3.1980, the State 
of Louisiana submitted to OSM its 
proposed permanent regulatory program 
under the Surface Mining Control and 
Reclamation Act of 1977 (“SMCRA”). 
OSM is seeking public comments on the 
completeness of the State Program. 
dates: A public review meeting to 
discuss completeness of the submission 
will be held on February 14,1980, from 
1:30-4:30 p.m. and 7:00 p.m.-8:00 p.m. or 
until all discussion has been completed. 
Written comments must be received on 
or before 8:00 p.m. February 14,1980. 
addresses: The public review meeting 
will be held in Shreveport at the Chez 
Vous Motor Inn, 5215 Monkhouse Dr., 


Airport Exit off 1-20, Shreveport, LA 
71109. Copies of the full text of the 
proposed Louisiana program are 
available for review during regular 
business hours at the following 
locations: 

Office of Surface Mining Reclamation and 
Enforcement, Region IV, 5th Floor, Scarritt 
Building, 818 Grand, Kansas City, Missouri 
64100 

Office of Conservation. Department of 
Natural Resources, 625 N. 4th, Baton Rouge. 
Louisiana 70804 

Office of Conservation, Monroe District. 

Room 214,122 St. John St., Monroe, 
Louisiana 71201 

Office of Conservation, Shreveport District, 
960 Jorden St., P.O. Box 3250, Shreveport. 
Louisiana 71103 

Written comments should be sent to: 

Raymond L. Lowrie. Regional Director, Office 
of Surface Mining, Scarritt Building, 818 
Grand, Kansas City, Missouri 64106. 

Written comments will be available for 
public review at the OSM Region IV 
Office above, on Monday through 
Friday, 8 a.m.-4 p.m., excluding 
holidays. 

FOR FURTHER INFORMATION CONTACT. 

Richard Rieke, Assistant Regional 
Director, Office of Surface Mining, 
Scarritt Building, 818 Grand, Kansas 
City, Missouri 64106, Telephone (816) 
374-3920. 

SUPPLEMENTARY INFORMATION: On 

January 3,1980, OSM received a 
proposed permanent regulatory program 
from the State of Louisiana. The purpose 
of this submission is to demonstrate 
both the State’s intent and its capability 
to assume responsibility for 
administering and enforcing the 
provisions of SMCRA and OSM’s 
permanent regulatory program (30 CFR 
Chapter 7), as published in the Federal 
Register on March 13,1979 (44 FR 15311- 
15463). 

This notice describes the nature of 
Louisiana’s proposed program and sets 
forth information concerning public 
participation in the Regional Director’s 
determination of whether or not the 
submission is complete. The public 
participation requirements for the 
consideration of a permanent State 
program are found in 30 CFR 732.11 and 
732.12 (44 FR 15326-15327). Additional 
information may be found under 
corresponding sections of the preamble 
to OSM’s permanent program 
regulations (44 FR 14959-14960). 

The receipt of the Louisiana 
submission is the first step in a process 
that will result in the establishment of a 
comprehensive program for the 
regulation of surface coal mining and 
reclamation operations and coal 
exploration in Louisiana. 


By submitting a proposed program, 
Louisiana has indicated that it wishes to 
be primarily responsible for this 
permanent program. If the submission, 
as hereafter modified, is approved by 
the Secretary of the Interior, the State of 
Louisiana will have primary jurisdiction 
for the regulation of coal mining and 
reclamation and coal exploration on 
non-Federal lands in Louisiana. If the 
program is disapproved, a Federal 
program will be implemented and OSM 
will have primary jurisdiction for the 
regulation of those activities. 

Before OSM and the Secretary 
formally begin consideration of the 
substance of the program, the Regional 
Director must determine that the 
submission is complete. If the Regional 
Director determines the submission to 
be complete, consideration of the 
adequacy of the program will begin and 
the public will be informed of the 
decision and granted the opportunity to 
submit comments on the adequacy of 
the submission. If the submission is 
determined to be incomplete, the State 
will be given the opportunity to submit 
additional material. If the State fails to 
provide the missing elements, or the 
submission is otherwise determined to 
be inadequate, the program will be 
initially disapproved. After initial 
disapproval the State may revise the 
program. If the resubmitted program is 
also found to be inadequate after 
opportunity for supplementing it has 
passed, or it is otherwise deficient, the 
State program will be given a final 
disapproval, and a Federal program will 
be implemented. 

At this time, OSM is primarily 
concerned with whether the proposed 
program constitutes a complete 
submission. The decision on 
completeness will be made by Raymond 
L Lowrie, Regional Director, OSM 
Region IV. To assist in obtaining 
information on the completeness of the 
Louisiana submission, the Regional 
Director is requesting written comments 
from the public and will hold a public 
review meeting on the issue of 
compeletness. 

The public review meeting on 
completeness will be conducted by the 
Regional Director and will be informal. 
This will provide members of the public. 
State and OSM opportunity to openly 
exchange thoughts concerning program 
completeness outside the more rigid 
structure of formal public hearing 
proceedings. Specific format procedures 
will be at the discretion of the Regional 
Director. 

Written comments may supplement or 
be submitted in lieu of oral presentation 
at the public review meeting. All written 
comments must be mailed or hand- 
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carried to the Regional Director’s office 
above or may be handcarried to the 
public review meeting at the address 
above and submitted as exhibits to the 
proceeding. The comment period will 
close at the conclusion of the public 
review meeting or at 8:00 p.m. on 
February 14,1980, whichever is later. 
Comments received after that time will 
not be considered in the Regional 
Director’s completeness determination. 
Representatives of the Regional 
Director's Office will be available to 
meet between January 11,1980, and 
February 12,1980, at the request of 
members of the public to receive their 
advice and recommendations 
concerning the completeness of the 
proposed program. 

Persons wishing to meet with 
representatives of the Regional 
Director’s Office during this time period 
may place such request with Kerry 
Cartier, Public Information Officer, 
Telephone (818) 374-3490, at the 
Regional Director’s Office above. 

Meetings may be scheduled between 9 
a.m. and noon and 1 p.m. and 4 p.m., 
Monday through Friday, excluding 
holdiays, at the Regional Director’s 
Office. 

No Environmental Impact Statement 
is being prepared in connection with the 
process leading to the approval or 
disapproval of the proposed Louisiana 
program. Under Section 702(d) of 
SMCRA (30 U.S.C. Section 1292(d)), 
approval of State programs does not 
constitute a major action within the 
meaning of Section 102(2)(c) of the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4332). 

The following constitutes a summary 
of the contents of the Louisiana 
submission: 

The Department of Natural Resources, 
Office of Conservation, has been 
designated by the Governor of Louisiana 
to implement and enforce the Louisiana 
Surface Mining and Reclamation Act in 
accordance with the Surface Mining and 
Reclamation Act of 1977 (Pub. L 95-87). 
The Office of Conservation has 
developed State regulations to carry out 
the State mandate. 

Contents of the State Program 
Submission include: 

(a) State Laws and Regulations. 

(b) Other Related State Laws and 
Regulations. 

(c) Letter of Legal Authority: State/ 
Federal Law and Regulation 
Comparison. 

(d) Regulatory Authority Designation. 

(e) Structural Organization—Staffing 
Functions. 

(f) Supporting Agreements Between 
Agencies. 

(g) (1) Exploration and Mining Permits. 


(2) Permit Application Fees. 

(3) Bonding—Insurance. 

(4) Inspection and Monitoring. 

(5) Enforcement of Administrative, 
Civil and Criminal Sanctions. 

(6) Administering and Enforcing 
Permanent Program Standards. 

(7) Assessing and Collecting Civil 
Penalties. 

(8) Public Notices and Hearings. 

(9) Coordination with other Agencies 
Re: Permits. 

(10) Consultation with other Agencies, 
Re: Environmental. Historic, Cultural, 
and Archaeological Resources. 

(11) Lands Unsuitable for Surface 
Mining. 

(12) Restrictions on Financial 
Interests. 

(13) Training, Examining and 
Certifying Blasters. 

(14) Public Participation. 

(15) Administrative and Judicial 
Review. 

(16) The Small Operator Assistance 
Program (S.O.A.P.). 

(h) Statistical Information. 

(i) Summary of Staff with Titles, 
Functions, Job Experience and Training. 

(j) Description of Staffing Adequacy. 

(k) Projected Use of Other 
Professional and Technical Personnel. 

(l) Budget Information. 

(m) Physical Resources. 

(n) Anthracite Mining—N/A. 

(o) Other Programs of the Regulatory 
Authority. 

(p) Additional Information Requested 
by the Director of the Office of Surface 
Mining Reclamation and Enforcement— 
NONE. 

Dated: January 3.1980. 

Allyn D. Lockner, 

Acting Regional Director. 

(FR Doc 80-680 Filed l-8~«; 0:45 amj 
BILLING CODE 4310-05-M 


INTERNATIONAL TRADE 
COMMISSION 

l Investigation No. 337-TA-52] 

Certain Apparatus for the Continuous 
Production of Copper Rod; Request 
for an Advisory Opinion 

On December 17,1979, the U.S. 
International Trade Commission 
received request from counsel for the 
Krupp respondents in the above- 
captioned case for an advisory opinion 
on certain aspects of the three cease and 
desist orders issued by the Commission 
on November 23.1979, in conjunction 
with the final determination in 
investigation No. 337-TA-52. A copy of 
Krupp’s December 17 letter, with 
confidential portions excised, has been 


placed in the public inspection file of the 
Commission. 

The Commission believes that the 
issuance of any advisory opinion must 
fully take into account the public 
interest. The Commission therefore will 
allow twenty (20) days from the date of 
issuance of this notice for members of 
the public to file written objections or 
comments regarding the advisory 
opinion requested. Such objections or 
comments shall be placed on the public 
record except for information for which 
confidentiality has been requested, with 
a showing of justification therefor, and 
which the Commission with due regard 
to statutory restrictions, its rules, and 
the public interest has determined 
should not be made public. For the 
purposes of obtaining such comments or 
objections which are confidential, the 
protective order issued May 23,1978, in 
connection with Investigation No. 337- 
TA-52 shall continue in effect. 

Upon receipt of any public comments 
and objections the Commission will 
determine if an advisory opinion is 
appropriate. The Commission will 
publish the contents of any such 
advisory opinion or reasons why such 
an advisory opinion would not be 
appropriate. 

By order of the Commission. 

Issued: January 4.1980. 

Kenneth R. Mason, 

Secretary. 

{FR Doc. 80-653 Filed 1-8-80; 8.45 am) 

BILLING CODE 7020-02-M 


[Investigation No. 337-TA-76] 

Certain Food Slicers and Components 
Thereof; Order 

Pursuant to my authority as Chief 
Administrative Law Judge of this 
Commission, I hereby designate 
Administrative Law Judge Janet D. 
Saxon as Presiding Officer in this 
investigation. 

The Secretary shall serve a copy of 
this order upon all parties of record and 
shall publish it in the Federal Register. 

Issued: December 31,1979. 

Donald K. Duvall, 

Chief Administrative Law Judge. 

(FR Doc. 80-599 Filed 1-8-80: 8.45 am| 

BILLING CODE 7020-02-M 


(TA-203-6] 

Color Television Receivers and 
Subassemblies Thereof; Investigation 
and Hearing 

Investigation instituted. Following 
receipt of a petition on December 17, 
1979, filed by the Industrial Union 
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Department, ALF-CIO, et oL the U.S. 
International Trade Commission on 
December 31,1979, instituted an 
investigation under section 203(i)(3) of 
the Trade Act of 1974 (19 U.S.C. 
2253(i)(3)) for the purpose of gathering 
information in order that it might advise 
the President of its judgment as to the 
probable economic effect on the 
domestic industry concerned of the 
termination of import relief presently in 
effect with respect to the color television 
receivers, assembled or not assembled, 
finished or not finished, and 
subassemblies thereof, from Japan, 
Taiwan, and Korea, provided for in 
items 685.11, 685.14, and 685.15 (all of 
which were formerly provided for in 
item 685.20), of the Tariff Schedules of 
the United States (TSUS). The relief is 
provided against imports from Japan in 
Proclamation 4511 (issued June 27,1977, 
42 FR 32747 (1977)) and the relief against 
imports from Taiwan and Korea in items 
923.74 through 923.83, inclusive, of the 
TSUS (Proclamation 4634. 44 FR 5633 
(1979)). Import relief presently in effect 
with respect to such articles is 
scheduled to terminate at the close of 
June 30,1980. unless extended by the 
President. 

Public hearing ordered'. A public 
hearing in connection with this 
investigation will be held in 
Washington, DC, at 10 a.m., e.s.t., on 
Wednesday, March 5,1980, in the 
Hearing Room, U.S. International Trade 
Commission Building, 701 E Street NW. 
Requests for appearances at the hearing 
should be received in writing by the 
Secretary to the Commission at his 
office in Washington no later than noon 
on February 29,1980. 

Inspection of petition. The petition 
filed in this case is available for public 
inspection at the Office of the Secretary, 
U.S. International Trade Commission, 
and at the New York City office of the 
U.S. International Trade Commission 
located at 6 World Trade Center. 

By order of the Commission. 

Issued: January 3.1980. 

Kenneth R. Mason, 

Secretary. 

|FR Doc. 80-600 Filed 1-8-80:8:45 am) 

BILLING CODE 7020-02-M 


DEPARTMENT OF JUSTICE 

Office of Justice Assistance, Research 
and Statistics, National Minority 
Advisory Council on Criminal Justice; 
Renewal 

The Office of Justice Assistance, 
Research and Statistics (OJARS) hereby 
determines that the renewal of the 


National Minority Advisory Council on 
Criminal Justice (NMACCJ), as 
described hereafter, is in the public 
interest and necessary, appropriate and 
consistent with the purposes of the 
Justice System Improvement Act. 
Accordingly, the Office of Justice 
Assistance, Research and Statistics 
renews the NMACCJ in accordance with 
the provisions of the Federal Advisory 
Committee Act, Pub. L. 92-463; OMB 
Circular A-63; and LEAA Instruction I 
2100 . 1 . 

1. Designation. National Minority 
Advisory Council on Criminal Justice 
(NMACCJ). 

2. Purpose. To advise and make 
recommendations to OJARS in order to 
assist state and local governments in 
their efforts to improve law enforcement 
and the criminal justice system as they 
impact on minority communities. 

3. Establish Date and Termination. 
The Committee will be established on 
January 3,1980, and will be subject to 
renewal on December 31,1981. 

4. Meetings. NMACCJ will hold 
meetings quarterly or as required to 
carry out its purpose and fulfill its 
duties. 

5. Membership. The membership will 
be drawn from state and local public 
law enforcement agencies, private 
businesses, and social agencies and 
institutions, with the representation 
corresponding to the minority group 
designation found at 28 CFR 42.301, 
Subpart E. The Special Assistant for 
Minority and Women’s Affairs will be 
the designated Federal officer. 

6. Authority. NMACCJ will operate 
pursuant to the provisions of the Federal 
Advisory Committee Act, Pub. L 92-463; 
OMB Circular No. A-63; LEAA 
Instruction I 2100.1; and any other 
orders and directives issued in 
implementation of the Act. 

Henry S. Dogin, 

Acting Director. OJARS. 

[FR Doc- 80-651 Filed 1-8-80: 8:45 am) 

BILLING CODE 4410-16-41 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Humanities Panel (Advisory 
Committee); Renewal 

January 4,1980. 

In accordance with the provisions of 
the Federal Advisory Committee Act 
(Pub. L 92—463) and Office of 
Management and Budget Circular A-63 
of March 1974, and after consultation 
with the Committee Management 
Secretariat, notice is hereby given that 
renewal of the Humanities Panel 
(Advisory Committee) has been 


approved by the Chairman of the 
National Endowment for the 
Humanities. 

The Humanities Panel (Advisory 
Committee) advises the National 
Council on the Humanities with respect 
to recommendations it would make to 
the Chairman concerning policies, 
programs and procedures for carrying 
out his functions and concerning 
recommendations it should make on 
applications for financial support 
presented to the National Endowment 
for the Humanities, and it advises the 
Chairman of the National Endowment 
for the Humanities concerning policies, 
programs and procedures for carrying 
out his functions and concerning action 
he should take on applications for 
financial support. 

The charter of the Humanities Panel 
has been filed with the standing 
committees of the Senate and the House 
of Representatives having jurisdiction 
over the National Endowment for the 
Humanities and with the Library of 
Congress. 

Stephen J. McClcary, 

Advisory Committee Management Officer. 

[FR Doc. 80-665 Filed 1-8-80: a45 am] 

BILLING CODE 7538-01-41 


National Council on the Humanities; 
Renewal 

January 4,1980. 

In accordance with the provisions of 
the Federal Advisory Committee Act 
(Pub. L 92-463); section 8 of the 
National Foundation on the Arts and the 
Humanities Act of 1965, as amended (20 
U.S.C. 957), notice is hereby given that 
renewal of the National Council for the 
Humanities has been approved by the 
Chairman of the National Endowment 
for the Humanities. 

The National Council on the 
Humanities advises the Chairman of the 
National Endowment for the Humanities 
with respect to policies, programs, and 
procedures for carrying out his functions 
and it reviews applications for financial 
support and makes recommendations 
thereon to the Chairman. 

The charter for the National Council 
for the Humanities has been filed with 
standing committees of the Senate and 
the House of Representatives having 
jurisdiction over the Endowment and 
with the Library of Congress. 

Stephen J. McCleary, 

Advisory Committee Management Officer. 

[FR Doc. 80-666 Filed 1-8-60: 8:45 am) 

BILLING CODE 7538-01-M 












1952 


Federal Register / Vol. 45. No. 6 / Wednesday, January 9, 1980 / Notices 


NATIONAL SCIENCE FOUNDATION 

Advisory Committee for Earth 
Sciences; Meeting 

In accordance with the Federal 
Advisory Committee Act, as amended, 
Pub. L 92-483, the National Science 
Foundation announces the following 
meeting: 

Name: Advisory Committee for Earth 
Sciences. 

Date: January 25.1980. 

Time: 8:30 a.m. to 5:00 p.m. 

Place: University of Texas at Austin, Austin. 

Texas 78712. 

Type of Meeting: Open. 

Contact Person: Dr. Robin Brett, Division 
Director. Earth Sciences, Room 602, 
National Science Foundation, Washington, 
D.C. 20550, Telephone (202) 632-4274. 
Summary Minutes: May be obtained from the 
contact person at the above stated address. 
Purpose of Advisory Group: To provide 
advice and recommendations concerning 
support for research in Earth Sciences. 
Agenda: To provide advice on the planning of 
future Earth Sciences Division programs 
and service to the academic community. To 
appoint a subcommittee to evaluate the 
Geology Progam. 

M. Rebecca Winkler 

Committee Management Coordinator. 

January 4,1980. 

|FR Doc. 80-655 Filed 1-6-8Q: 8:45 ara) 

BILLING CODE 7555-01-M 


Advisory Council, Task Group No. 11; 
Meeting 

In accordance with the Federal 
Advisory Committee Act, Pub. L. 92-463, 
the National Science Foundation 
announces the following meeting: 

Name: Task Group No. 11 of the NSF 
Advisory Council. 

Place: Room 523, National Science 
Foundation, 1800 G Street, N.W., 
Washington D.C. 20550. 

Date: Friday, February 1,1980. 

Time: 9:00 a.m. until 5:00 p.m. 

Type of meeting: Open. 

Contact Person: Dr. Alan Leshner, NSF 
Liaison. Task Group No. 11 of the NSF 
Advisory Council. National Science 
Foundation, Room 320.1800 G. Street. 

N.W., Washington. D.C. 20550. Telephone 
(202) 632-4264. 

Purpose of Task Group: The purpose of the 
Task Group, composed of members of the 
NSF Advisory Council, is to provide the full 
Advisory Council with a mechanism to 
consider numerous issues of interest to the 
Council that have been assigned by the 
National Science Foundation, 

Summary Minutes: May be obtained from the 
contact person at above stated address. 
Agenda: The Task Group is asked to examine 
the state of research endeavors in those 
colleges and universities that do not rank 
among the nations's top research 
Institutions. Additionally, the Task Group 


will consider what conditions are 
necessary to foster the development of 
competitive research and productive 
researchers in these institutions and 
recommend ways in which NSF and these 
institutions might help create the necessary 
conditions. 

M. Rebecca Winkler, 

Committee Management Coordinator. 

January 4.1980. 

(FR Doc. 80-656 Filed 1-8-00; 8:45 am) 

BILUNG CODE 7555-01-41 


Subcommittee on Civil and Mechanical 
Engineering; Meeting 

In accordance with the Federal 
Advisory Committee Act, Pub. L 92-463, 
as amended, the National Science 
Foundation announces the following 
meeting: 

Name: Subcommittee on Civil and 
Mechanical Engineering (CME) of the 
Advisory Committee for Engineering and 
Applied Science. 

Date and Time: January 28 and 29,1980—9 
a.m. to 5 p.m. each day. 

Type of Meeting: January 28—9:00 a.m. to 
12:15 p.m. open: 1:30 p.m. to 5.00 p.m. 
closed. January 29—9:00 a.m. to 1:00 p.m. 
open; 2:00 p.m. to 5:00 p.m. closed. 

Contact Person: Dr. E. F. Masur, Division 
Director. Civil and Mechanical Engineering. 
Room 420, National Science Foundation, 
Washington, D.C. 20550, telephone (202) 
632-5790. 

Summary Minutes: May be obtained from Dr. 
E. F. Masur, Director. Division of Civil and 
Mechanical Engineering, Room 420-C, 
National Science Foundation, Washington, 
D.C. 20550. Telephone (202) 632-5790. 
Purpose of Subcommittee: To provide 
directions of Civil and Mechanical 
Engineering research. 

Agenda 

Monday. fanuary 23 — Open — 9:00 a.m. to 
12:15 p.m. 

9:00—Introduction by Division Director and 
Status Report. 

10:00—Questions and Answers. 

10:15—Briefing of Division Programs. 

11:45—Questions and Answers. 

12:15—Recess. 

Monday, January 23 — Closed—1:30p.m. to 
5:00 p.m. 

1:30—Review and comparison of declined 
proposals (and supporting documentation) 
with successful awards under the Civil and 
Mechanical Engineering Division, including 
review of peer review materials and other 
privileged material. 

Tuesday, January 29—Open — 9:00 a.m. to 1:00 
p.m. 

9:00—Oral reports from Subcommittee. 

9:30—Subcommittee discussion of future 
directions of programs. 

10:30—Subcommittee discussion of 
divisionwide concerns. 

11:30—Drafting of preliminary Subcommittee 
response. 


Tuesday. January 29—Closed—2:00 p.m. to 

5:00 p.m. 

2:00—Further review of peer review process 
on individual grants and declinations. 

5:00—Adjourn. 

Reason for Closing: The Subcommittee will 
be reviewing grants and declination jackets 
which contain the names of applicant 
institutions and principal investigators and 
privileged information contained in 
declined proposals. This session will also 
include a review of the peer review 
documentation pertaining to applicants. 
These matters are within exemption (4) and 
(6) of 5 U.S.C. 552b(c), Government in the 
Sunshine Act 

Authority to Close Meeting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of Section 10(d) of Pub. L 92-483. The 
Committee Management Officer was 
delegated the authority to make such 
determinations by the Director, NSF on July 
6.1979. 

M. Rebecca Winkler, 

Committee Management Coordinator. 

January 4.1980. 

(FR Doc. 80-657 Filed 1-6-60; 8:45 am) 

BILLING COOE 7555-01-4* 


OFFICE OF MANAGEMENT AND 
BUDGET 

Acquiring of Commercial or Industrial 
Products and Services Needed by the 
Government; Application to Research 
and Development Activities 

AGENCY: Office of Federal Procurement 
Policy, Office of Management and 
Budget. 

summary: The Office of Federal 
Procurement Policy (OFPP) is making 
available for review and comment by 
interested parties a Report of the 
Federal Coordinating Council for 
Science, Engineering, and Technology 
(FCCSET) Committee on Application of 
Office of Management and Budget 
(OMB) Circular No. A-70 to Research 
and Development (R&D), "A Research 
and Development Management 
Approach,'* dated October 31,1979. 1 
Following receipt of comments. OFPP, in 
conjunction with the Office of Science 
and Technology Policy (OSTP). intends 
to develop additional guidance 
addressing R&D activities which will be 
implemented by an amendment to OMB 
Circular No. A-76. The proposed 
amendment will also be available for 
review and comment. 
date: Comments must be submitted by 
February 29,1980. 

address: Obtain copies of the Report 
from and submit comments to Fred FL 
Dietrich, Associate Administrator for 
Systems and Technology, Office of 


‘Filed as part of tha original document. 
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Federal Procurement Policy, 726 Jackson 
Place, N.W., Room 9013, Washington, 
D.C. 20503. 

FOR FURTHER INFORMATION CONTACT: 

Fred Dietrich, telephone 202-395-6810. 
SUPPLEMENTARY INFORMATION: At the 
time of issuance of the latest revision to 
OMB Circular No. A-76, March 29,1979 
(reference Federal Register April 5,1979, 
Part III), it was noted that some concern 
had been expressed over the potential 
impact of the application of the Circular 
to Government R&D activities. An 
interagency committee jointly sponsored 
by OFPP and OSTP was established 
under FCCSET to study the issues and 
recommend guidelines for appropriate 
and uniform agency implementation. On 
October 31,1979, the interagency 
committee submitted its report and 
recommendations. 

EXECUTIVE SUMMARY OF THE REPORT: 

Introduction: Office of Management and 
Budget Circular No. A-76, “Policies for 
Acquiring Commercial or Industrial 
Products and Services Needed by 
Govemment“ establishes the general 
policy of the Government to buy the 
products and services it needs and to 
provide them, using Government 
resources, only on an exception basis. 
The policy recognizes, as one of the few 
exceptions, that certain activities are 
inherently governmental in nature and 
should be performed by Federal 
employees. The need for research and 
development activities as a Government 
function is recognized by the Circular 
through the inclusion of an “in-house 
core capability” in the area of research, 
development and testing. It was also 
recognized that additional guidance was 
required to apply the A-76 policy to 
research and development activities and 
an interagency committee under the 
auspices of the Federal Coordinating 
Council for Science, Engineering and 
Technology was established to study the 
issues and recommend guidelines for 
consistent and uniform agency 
implementation. 

The report discusses the nature of 
research and development funded by 
the Government and the differences 
between research and development and 
other Government functions. The larger 
degree of discretion in the selection of 
who performs the work, which is 
inherent in research and development, is 
explored and management procedures 
for the determination of Government 
functions in research and development 
are advanced. The categories of 
research and development activities, 
which may require the performance of 
research and development by 
Government employees, are discussed, 
as well as the factors which most 


influence the magnitude of the required 
research and development effort. 

Conclusions and Recommendations: 
The Committee agrees with the general 
policy contained in the A-76, but does 
not believe that a single rigid set of 
criteria can or should be applied to size 
all Government research and 
development organizations. The 
ultimate size and character of an 
agency’s internal research and 
development capability is determined 
by the public laws, which result from an 
exhaustive process of review and 
approval by the agency, the President 
and the Congress. Within the research 
and development capability provided by 
law, Federal managers must consider 
two groups of factors in making the 
discretionary decision on whether to 
perform an activity internally or by 
contract. The factors in the first group 
are those categories of activities a 
research and development agency must 
perform, notwithstanding cost, in order 
to carry out the agency’s mission. 
Representative categories developed by 
the Committee are: 

(a) The performance of agency 
mission-oriented studies, technical 
analysis and evaluation. 

(b) The development, management 
and maintenance of agency-specific 
research and development expertise for 
long-term needs. 

(c) The performance of independent 
test and evaluation. 

(d) Support of the acquisition and 
assistance process; i.e., providing a 
“smart buyer” capability. 

(e) The maintenance of a corporate 
memory in agency-specific research and 
development. 

(f) The maintenance of capability to 
respond to agency emergencies, trouble¬ 
shooting requirements and quick 
reaction situations. 

(g) Internal performance clearly 
intended by the Congress. 

(h) Government personnel required to 
staff large and/or unique national 
research and development facilities. 

The factors in the second group are 
those reasons, in addition to cost , for 
making governmental discretionary 
decisions on whether to perform 
research and development activities 
internally or by contract. Representative 
reasons developed by the Committee 
are: 

(a) A conscious Government decision 
to maintain or establish a specific 
research and development capability in 
either Government or the private sector. 

(b) The agency judges that the 
likelihood of success in the research and 
development effort/based on past 
performance, is much greater if 


performed either internally or by 
contract. 

(c) The decision is driven by the total 
amount of research and development 
activities the agency has to perform 
when traded off against Presidential and 
Congressional desires and the realities 
of budgets, personnel skills, and urgency 
of the research and development need. 

(d) In the interest of national security, 
either internal or contract performance 
of a research and development task is 
deemed appropriate. 

(e) the location and availability of key 
technical personnel, facilities, or 
recognized experts in a particular field 
will influence the decision to perform 
internally or by contract. 

(f) Corporate economic and labor 
conditions can affect the availability of 
non-Federal sources of research and 
development. 

It should be emphasized that the 
inclusion of both groups of factors above 
in determining internal versus contract 
performance of research and 
development activities does not 
represent a disregard for the economy- 
in-Govemment intent of A-76. The 
Committee is in agreement with the 
policy embodied in A-76 and believes 
that Federal managers should seek to 
provide necessary Government research 
and development activities at the lowest 
possible cost. The Committee concludes, 
however, that the decision to perform 
research and development activities 
with Federal employees rather than by 
contract can seldom be made only by a 
comparison of cost. Rather, Federal 
managers must exercise their 
discretionary governmental authority in 
selecting the proper mix of internal and 
contract performers in meeting the 
Nation's needs in research and 
development. 

To foster consistency at the policy 
level in the implementation of A-76 and 
some degree of visibility in the process, 
the Committee has recommended the 
preparation of a research and 
development management approach by 
each agency with a research and 
development mission. The judgment of 
the agency head and his or her top 
managers will always be a factor in 
shaping the research and development 
management approach. The Committee 
feels, however, that by focusing the 
attention of agency top managers on the 
policy and process involved in 
determining the agency’s Government - 
functions in research and development, 
the best interests of both the agency and 
OMB Circular No. A-76 will be served. 
The Department of Defense does not 
concur in this recommendation and its 
dissenting view is given in Chapter 6. 
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The Committee recommends that the 
research and development management 
approach document(s) be prepared prior 
to the application of A-76 to research 
and development and has included an 
example of the logic process an agency 
might use as a point of departure in 
preparing its research and development 
management approach. The Committee 
further concludes that sufficient 
mechanisms for the review of executive 
agency decisions are already in place 
and recommends that no additional 
mechanisms for the review of research 
and development management 
approaches be created. 

The Committee concludes that the 
definition of in-house core capability in 
research, development and testing on a 
Government-wide basis is impractical 
due to the wide diversity in Government 
research and development activities. 

The Committee feels, however, it is 
both practical and desirable to 
determine Government functions in R&D 
on an agency-by-agency basis. The 
Committee has. therefore, recommended 
the deletion of all references to in-house 
core capability in A-76 and has 
suggested appropriate language for 
inclusion in the A-76 definition of 
Government functions. 

Finally, the Committee suggests that 
there is no need for procedural 
differences in the handling of existing 
activities, new starts, expansions and 
R&D activities in excess of Government 
functions in R&D. The Committee further 
recommends that paragraph 7 of A-76, 
which addresses the interagency use of 
excess products and services, be revised 
to make it clear that it does not refer to 
the interagency use of governmental 
functions. 

Dated: January 4,1980. 

James D. Currie, 

Acting Administrator for Federal 
Procurement Policy. 

(FR Doc 80-684 Filed 1-8-80. 845 amj 

BILUNG CODE 3110-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 

National Market Advisory Board; 
Renewal and Amendment of the 
Charter 

I, Philip A. Loomis. Jr., Commissioner 
of the Securities and Exhange 
Commission, with the concurrence of the 
Commission, have renewed the charter 
of an advisory committee under the 
Federal Advisory Committee Act 
designated as the National Market 
Advisory Board (the “Board”) so as to 
continue the existence pf the Board as 
an entity so that the Commission may 


appoint members in the future should it 
deem this to be in the public interest. I 
have also amended the Charter by 
deleting Section (B)(3) and making 
conforming amendments thereto, 
because the mission set forth in Section 
(B)(3) has been fully accomplished. I 
hereby certify that 1 have considered 
this renewal and amendment and with 
the concurrence of the Commission, find 
the renewal and amendment to be in the 
public interest in connection with the 
performance of duties of the 
Commission as stated in the federal 
securities laws, particularly the 
Securities Exchange Act of 1934 as 
amended by the Securities Acts 
Amendments of 1975. 

The Commission was directed to 
establish the Board by Section llA(d)(l) 
of the Securities Exchange Act of 1934 
as added by the Securities Acts 
Amendments of 1975 and did so 
establish it on September 30,1975. The 
Board will continue to operate on a 
continuous basis subject to that 
provision and Section 14 of the Federal 
Advisory Committee Act 

The Charter of the Board shall be filed 
with Chairman Williams and with the 
House Committee on Interstate and 
Foreign Commerce and with the Senate 
Committee on Banking, Housing and 
Urban Affairs. A copy of the Charter 
shall be furnished to the Library of 
Congress and a copy shall be furnished 
to the Office of Public Affairs of the 
Commission and will be available for 
public inspection. 

Philip A. Loomis, Jr., 

Commissioner. 

December 28.1979. 

(FR Doc 80-690 Filed 1-8-00. 8:45 am| 

BILLING CODE 8010-01-M 


[Release No. 34—16460; File No. SR-NASD- 
79-16J 

Self-Regulatory Organizations; 

National Association of Securities 
Dealers, Inc.; Responses to the 
Recommendations of the Special 
Study of the Options Markets as 
Promulgated by the Securities and 
Exchange Commission In Release No. 
34-15575 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l) as amended by the Pub. 
L. No. 94-29,16 (June 4.1975) notice is 
hereby given that on December 7,1979, 
the National Association of Securities 
Dealers, Inc. (“NASD”), filed with the 
Securities and Exchange Commission 
the proposed rule changes as described 
in Items I, II and III below. The 
Commission is publishing this notice to 


solicit comments on the proposed rule 
changes from interested persons. 

The Commission has determined that 
it is necessary and appropriate to 
provide additional time for Commission 
consideration of the proposed rule 
changes. Because the subject filing 
contains numerous rule proposals 
which, if approved, would affect 
significantly the operation of the 
standardized options markets, the 
Commission believes that additional 
time is necessary to enable the 
Commission to give the proposals the 
careful consideration they warrant 
before determining whether to approve 
the proposals or to initiate proceedings 
to determine whether they should be 
disapproved. Additional time for 
Commission consideration also will 
permit the Commission to make a single 
determination with respect to similar 
rule proposals by other self-regulatory 
organizations. * 1 

Accordingly, the Commission, 
pursuant to section 19(b)(2) of the Act, 
hereby extends until 90 days from the 
date of publication of notice of filing of 
the proposed rule changes captioned 
above, the time period within which the 
Commission must either approve the 
proposed rule changes or institute 
proceedings to determine whether the 
proposed rule changes should be 
disapproved. 

I. Self-Regulatory Organizations's 
Statement of Terms of Substance of the 
Proposed Rule Changes. 

The following is a summary of the rule 
changes proposed by the NASD. The 
text of the proposed rule changes is 
attached as Exhibit A to this notice, 
with [brackets] used to indicate words 
to be deleted and italics used for words 
to be added. 

Article III Section 33, Appendix E 

Section 16. This Section is proposed to 
be amended to require customer account 
statements to bear a legend asking 
customers to notify the firm of any 
changes in their financial situation. 

Section 17. A new Interpretation .01 
has been added to this Section which 
lists specific categories of minimum 
information that a member must seek to 
obtain before opening an options 
account for a customer. Subsection (b) is 
proposed to be amended to require that 
customer background and financial 
information be retained by members as 
provided in Section 18 of Appendix E. A 
new subsection (c) has been added to 
require that such information be 
furnished to each new options customer 


1 See File No$. SR-CBOE-79-9. SR-Amex-79-18, 
SR-PSE-79-13, SR-Phlx-79-7, SR-MSE-79-18. and 
SR-NYSE-79-45. 
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(that is a natural person) for his 
verification. Also, it is proposed that this 
information must be sent again to a 
customer whenever the firm is aware of 
any material change in the customer’s 
financial situation. 

Section 18. A new Section is proposed 
to be added to Appendix E to require 
that customer background and financial 
information be maintained by members 
at the branch office servicing the 
customer’s account and the principal 
supervisory office having jurisdiction 
over that branch office. Also it is 
proposed that monthly account 
statements for the most recent six 
months and other records necessary to 
the proper supervision of accounts be 
maintained at, or easily accessible to, 
both offices. Further, this new Section 
would require firms to maintain a 
central firm-wide file containing 
specified information concerning all 
options-related complaints. Copies of 
such complaints would be required to be 
forwarded to the central location and 
maintained at the branch office that is 
the subject of the complaint. 

Section 19. The proposed amendments 
to this Section would require that the 
Senior Registered Options Principal 
(SROP) review the acceptance of each 
discretionary account to determine 
whether the ROP accepting the account 
had a reasonable basis for believing that 
the customer was able to understand 
and bear the risks of the proposed 
strategies or transactions and that 
discretionary accounts receive frequent 
supervisory review by the Compliance 
Registered Options Principal (CROP). 

Section 20. This Section is proposed to 
be amended to prohibit a member or 
person associated with a member from 
recommending any opening transaction 
in an options contract to a customer 
unless he has a reasonable basis for 
believing that the customer is able to 
evaluate the risks of the transaction and 
is financially able to bear them. 

Section 21. A new subsection (b) is 
proposed to be added which would 
require member firms to specifically 
identify a CROP having no sales 
functions to be responsible for the 
review of the firm’s options compliance 
program and to propose any appropriate 
remedial action. Final responsibility for 
supervision of all of the firm's options 
activities would remain with the SROP 
although the CROP would be required to 
furnish reports on a regular basis 
directly to the firm's senior 
management. The requirement for a non- 
sales CROP will not apply to firms 
earning less than $1,000,000 in options 
commissions annually or having ten or 
fewer options registered representatives. 


A new subsection (c) is proposed to 
be added to require every branch office 
manager to be qualified as a Registered 
Options Principal (ROP), unless the 
branch office has not more than three 
Registered Representatives, and is 
otherwise under the supervision of an 
ROP. 

Article 1, Section 2(d ), Schedule C 

VIII. Disciplinary Actions. A new 
Section is proposed to be added calling 
for written notification to the NASD of 
disciplinary action taken against 
persons associated with a member, 
including notification of significant 
action taken by the member against its 
associated persons. 

Uniform Practice Code 

Section 63. This Section is proposed to 
be amended to require members who 
utilize random allocation of exercise 
notices to use either an automated 
method that has been approved by a 
self-regulatory organization, or the 
manual method that has been uniformly 
specified by all of the self-regulatory 
organizations. FIFO methods of 
allocation would also be required to be 
approved by a self-regulatory 
organization. Members would be 
required to notify their customers of the 
method of allocation utilized and 
explain how it works. Also, it is 
proposed that the rule be amended to 
require that records relating to exercise 
allocation be preserved for three years. 

II. Self-Regulatory Organization's 
Statement of Purpose and Statutory 
Basis of Proposed Rule Change. 

In its filing with the Commission, the 
NASD included the following statements 
concerning the purpose and basis of the 
proposed rule changes and discussed 
comments it received on the proposed 
rule changes. Such statements are 
reproduced in Sections (A), (B) and (C) 
below. 

(A) Self-Regulatory Organization's 
Statement of Purpose of and Statutory 
Basis for Proposed Rule Changes. 

The rule changes filed herewith 
represent responses to the 
recommendations of the Special Study 
of the Options Markets as promulgated 
by the Commission in Release No. 34- 
15575. 

A discussion of the purpose of each of 
the rule changes included in this filing is 
presented below under the caption of 
the respective recommendation of the 
Options Study to which the rule change 
is responsive. To facilitate the 
Commission's review, the captions of 
the various responses to 
recommendations of the Options Study 
are keyed to the number system used in 
Release No. 34-15575. 


The statutory basis for these rule 
changes, as stated in Release No. 34- 
15575, is that the implementation of the 
recommendations of the Options Study 
is "(c)onsistent with the scheme of self¬ 
regulation embodied in the Securities 
Act of 1934.” 

I.A.l.a., b. andc. (Appendix E, 
Sections 16 and 17). 

These related recommendations call 
for the collection and recording of 
background and financial information 
concerning customers in order to 
support the approval of their accounts 
for options trading and subsequent 
suitability determinations, and they also 
call for the verification by the customer 
of this information. In response, we 
propose to add a new Interpretation of 
Board of Governors to Section 17 of 
Appendix E, governing the opening of 
accounts, that lists specific categories of 
minimum information that a member 
must seek to obtain before opening an 
options account for a customer. We 
have not required that all members 
adopt a uniform options customer 
information form, since we believe it 
appropriate to permit the firms to have 
some flexibility in this regard, so long as 
the minimum information required by 
Interpretation .01 is included. 

We also propose to add specific 
recordkeeping requirements applicable 
to options customer information by 
including in subsection (b) of Section 17 
a cross-reference to the provisions of 
Section 18 of Appendix E that state how 
options customer information should be 
maintained. (See I.A.l.d. below.) 

Subsection (c) to Section 17 will 
require that every new options customer 
that is a natural person be sent for his 
verification the background and 
financial information reflected in his 
customer account information form 
within 15 days of the approval of his 
account for options trading. In addition, 
this information must again be sent to 
the customer for verification whenever 
the firm becomes aware of any material 
change in the customer’s financial 
situation. 

Section 16 of Appendix E will be 
amended to require members to include 
on customer account statements a 
legend asking that customers notify the 
firm of any changes in their financial 
situation. 

IA.l.d. (Appendix E, Section 18). 

In response to this recommendation 
concerning the maintenance of records 
of customer background and financial 
information, we propose to add a new 
Section 18 to Appendix E which would 
require, in part, that background and 
financial information of customers 
approved for options trading must be 
maintained both at the branch office 
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and at the principal supervisory office 
having jurisdiction over the branch 
office. In addition, Section 18 will 
require that monthly account statements 
for the most recent six months be 
maintained at both offices and that 
other records necessary to the proper 
supervision of accounts be easily 
accessible to both offices. With these 
new recordkeeping requirements, not 
only the registered representative 
servicing a customer’s account, but also 
the persons responsible for supervising 
the registered representative, will have 
easy access to all relevant information 
concerning the customer and his 
account 

I.A.l.e. (Appendix E, Section 20). 

The purpose of the proposed 
amendment to Section 20 is to make 
applicable to all recommended opening 
options transactions the more stringent 
suitability requirements (that the 
customer be able to evaluate the risks of 
the transaction and be financially able 
to bear them) that now apply only to 
recommendations for uncovered call 
writing or put writing. Under the 
amended suitability rule, a member 
would be prohibited from recommending 
any opening options transaction to a 
customer unless these requirements are 
met. 

I.A.l.f (Appendix E, Section 18). 

In response to the recommendation 
that copies of customer complaints be 
maintained at a central office and at 
relevant branch offices, we propose to 
include in new Section 18 of Appendix E 
a requirement that member firms 
maintain a central, firm-wide file of all 
options-related complaints containing 
specified information concerning each 
complaint. Copies of the complaints 
themselves would also have to be 
forwarded to and maintained at the 
same central location. In addition, a 
copy of every options-related complaint 
would have to be maintained at the 
branch office that is the subject of the 
complaint. 

LA.l.g. (Appendix E, Section 21). 

This proposed amendment to Section 
21 would require member firms to 
identify specifically a Compliance 
Registered Options Principal (CROP) 
having no sales functions to be 
responsible for the review of the firm’s 
options compliance program and to 
propose any appropriate remedial 
action. Final responsibility for 
supervision over all of the firm's options 
activities would remain with the Senior 
Registered Options Principal (SROP), 
although the CROP would be required to 
furnish reports on a regular basis 
directly to the firm’s senior 
management. The separation of 
responsibilities between the CROP and 


the SROP (except in those firms that 
choose to have a non-sales SROP) 
provides for audit of compliance by 
someone having no sales functions, and 
yet recognizes that the leadership of 
most securities firms appropriately has 
and will continue to have sales 
functions in combination with 
supervisory responsibilities. In order to 
avoid placing unacceptable economic 
burdens upon smaller firms, the 
requirement for a non-sales CROP will 
not apply to firms earning less than 
$1,000,000 in options commissions or 
having ten or fewer registered 
representatives. 

I.A.l.h. (Article I, Section 2(d), 
Schedule C). 

We propose to amend Schedule C of 
the Association’s By-Laws to provide for 
written notification to the Association of 
significant disciplinary action taken 
against persons associated with a 
member. 

I.A.l.m. (Uniform Practice Code. 
Section 63). 

We propose to amend Section 63 by 
requiring members who choose to utilize 
a random allocation of exercise notices 
to use either an approved automated 
method, or the manual method that has 
been specified by the Association. FIFO 
methods of allocation must also be 
approved. Members will be required to 
notify their customers of the method of 
allocation utilized, explaining how it 
works. 

I.A.l.n. (Uniform Practice Code. 

Section 63). 

We propose adding to Section 63 a 
requirement that records relating to 
exercise allocation be preserved for 
three years. This period of retention will 
facilitate auditing compliance with 
required methods of exercise allocation. 

LA.2.b. (Appendix E, Section 21). 

The proposed amendment to this 
Section will require every branch office 
manager to be qualified as a Registered 
Options Principal (ROP), unless the 
branch office has not more than three 
RRs, and is otherwise under the 
supervision of a ROP. This requirement 
is one of a number of changes intended 
to improve internal supervision of firms’ 
options activities. 

I.A.2.C. and I.A.Zd (Appendix E, 
Section 19). 

The proposed amendment to this 
Section would require that the SROP 
review the acceptance of each 
discretionary account to determine 
whether the ROP accepting the account 
had a reasonable basis for believing that 
the customer was able to understand 
and bear the risks of the proposed 
strategies or transactions. Under 
existing Section 19, a ROP must 
personally accept every discretionary 


account, and the added step of a SROP’s 
review of the ROP’s acceptance is 
intended to provide an additional level 
of supervisory audit over the acceptance 
of these kinds of accounts. 

(B) Self-Regulatory Organization's 
Statement on Burden on Competition . 

The Association recognizes that, as is 
pointed out in several of the comments 
received from members, certain of the 
proposed rule changes will increase the 
costs to members in handling customers’ 
options transactions, which in turn may 
place smaller members at a competitive 
disadvantage. The Commission will 
have to determine whether the possible 
competitive burden of these rule 
changes is necessary or appropriate in 
furtherance of the Act in deciding 
whether to approve these rule changes. 

(C) Self-Regulatory Organization’s 
Statement on Comments Received from 
Members, Participants, or Others on 
Proposed Rule Changes. 

Comments on the proposed rule 
changes were solicited and received 
from members in several ways. First, 
representatives of the Securities 
Industry Association attended and 
actively participated in most of the 
meetings of the joirft SRO Task Force 
that developed the rule changes. Second, 
preliminary drafts of the rule changes 
were mailed to every member of each of 
the SROs involved, with a request that 
comments be forwarded to any one of 
the seven signatory SROs. A number of 
detailed comments were received in 
response to these mailings. Many of the 
comments received in response to the 
preliminary drafts led to revisions in the 
rule changes that are reflected in the 
proposals presented in Item 1 hereof. 
Where the SROs determined not to 
make changes in response to member 
comments, often the SROs were 
sympathetic to the concerns raised by 
the commentators, but felt that these 
concerns were outweighed by the 
emphasis that the Commission had 
placed upon the particular rule change 
that was the subject of the comment. 

The following is a summary of those 
comments received from members that 
are relevant to the proposed rule 
changes in their present form. 

I.A.l.a. b. andc. (Opening of 
Accounts). 

A number of members commented 
that many customers will consider it 
burdensome and an invasion of privacy 
to have to provide personal financial 
information to their brokers, and will 
refuse to do so. Others questioned the 
relevance of much of the information 
that must be sought. In response to these 
comments, the list of information that 
must be obtained has been reduced, as 
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explained in Item 3 above. Verification 
of customer information was subject to 
much criticism as being very expensive 
(especially for smaller firms) and not 
likely to be meaningful. While much of 
this comment was directed at the 
requirement for periodic verification, 
which has since been significantly 
reduced, the requirement for any 
verification was criticized by many 
members. One member criticized the 
inclusion of specific time requirements 
governing when the record of a new 
customer’s background information 
must be first sent to him for verification, 
claiming that such time limits are 
arbitrary and artificial. 

I.A.l.d. andf (Recordkeeping). 

Many members criticized as 
unnecessarily duplicative and expensive 
the requirement that customer account 
records be kept both at headquarters 
and at the branch office. 

LA.l.e. (Suitability). 

Several firms expressed the belief that 
expanded concepts of suitability 
exposed firms to inappropriate risks of 
liability. Other comments were that 
customers should be able to make their 
own investment decisions without 
having to satisfy a third party, and that 
strict options suitability rules would 
drive customers into other, riskier, less 
regulated products. Specific criticism 
was made of the requirement that a 
broker must assess the customer's 
ability to evaluate risks, claiming that 
this goes beyond traditional concepts of 
suitability. 

LA.l.g. (Non-Sales Options 
Compliance Person). 

This proposal drew many comments 
pointing out the cost it would present for 
small firms. The expanded exemptive 
provisions of the rule as filed are 
included in response to this concern. 
Other comments objected to the concept 
of separating the sales function from 
compliance and supervision functions, 
while others expressed the view that the 
non-sales compliance officer would 
amount to a token appointment, but at a 
high cost. Many comments noted that 
the costs of complying with this 
requirement would place smaller firms 
at a competitive disadvantage. 

I.A.l.h. (Disciplinary Reports and 
Jurisdiction). 

Some firms observ ed that a reporting 
requirement might inhibit firms from 
taking disciplinary action. Others noted 
the absence of clear standards defining 
what constitutes disciplinary action. 
Several comments objected to the 
apparent need to file duplicate reports. 

I.A.l.m. andn. (Allocation of Exercise 
Notices). 

Comments suggested that firms should 
be given more flexibility than this rule 


would permit, and that an explanation 
of exercise allocation would be 
confusing to customers. Others noted 
the expense involved in conforming data 
processing equipment to required 
methods of allocation. 

I.A.2.b. (ROP Qualification of Branch 
Managers). 

This requirement was criticized as 
being costly and not likely to result in 
improved supervision. Some suggested 
that it should be sufficient if any 
assistant manager or other supervisor is 
ROP-qualified, without requiring that the 
branch manager be so qualified. 

I.A.2.C. and d. (Discretionary 
Accounts). 

Several firms commented that these 
requirements would be so onerous as to 
inhibit firms from offering discretionary 
accounts. The requirement for providing 
an explanation of each strategy utilized 
in the account was the focus of special 
criticism by making the requirement 
apply to ‘‘programs” for trading options, 
but not to each separate strategy that 
might be used. 

III. Date of Effectiveness of Proposed 
Rule Change and Timimg for 
Commission Action . 

Within 90 days of the date of 
publication of this notice in the Federal 
Register, the Commission will: 

(A) by order approve such proposed 
rule changes, or 

(B) institute proceedings to determine 
whether the proposed rule changes 
should be disapproved. 

IV. Solicitation of Comments. 

Interested persons are invited to 

submit written data, views and 
arguments concerning the foregoing. 
Persons desiring to make written 
submissions should file six copies 
thereof with the Secretary, Securities 
and Exchange Commission, 500 North 
Capitol Street, Washington, DC 20549. 
Copies of the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule change 
that are filed with the Commission, and 
of all written communications relating to 
the proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the provisions 
of 5 U.S.C. Section 522, will be available 
for inspection and copying in the 
Commission’s Public Reference Section. 
1100 L Street, N.W., Washington, DC. 
Copies of such filings will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number referenced in the caption above 
and should be submitted on or before 
January 30.1980. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

December 31,1979. 

Appendix A 

Exhibit A 

Article III, Section 33. Appendix E 

Sections 1 through 15—no change. 

Section 16—Statements of Account 
(Recommendation LA.l.e.).—Statements of 
account showing security and money 
positions and. entries shall be sent no less 
frequently than once every month to each 
customer in whose account there has been an 
entry during the preceding month with 
respect to an option contract and quarterly to 
all customers having an open option position 
or money balance. The statements shall bear 
a legend requesting the customer promptly to 
advise the member of any material change in 
the customer's investment objectives or 
financial situation. 

Section 17—Opening of Accounts 
(Recommendations I.A.l.a., b., and c.). 

(a) Approval Required.—No member or 
person associated with a member shall 
accept an order from a customer [for the] to 
purchase or [sale (writing) of) write an option 
contract unless the customer’s account has 
been approved for options trading in 
accordance with the provisions of 
subsections (b) [and (c)J through (d) hereof. 

(b) Diligence in Opening Accounts.—(1) 
[Before] In approving a customer’s account 
for options trading, a member or any person 
associated with a member shall exercise due 
diligence to ascertain the essential facts 
relative to the customer, his financial 
situation and investment objectives. Based 
upon such [facts] information . the [member or 
a general partner or officer of the member 
who is a] branch office manager or other 
Registered Options Principal [and who is 
personally informed of such essential facts] 
shall specifically approve or disapprove in 
writing the customer’s account for options 
trading; provided, [however,] that [in the case 
of a branch office, an account may be 
approved for options trading by the manager 
of such branch office, in which event the 
action of such] if the branch office manager is 
not a Registered Options Principal, account 
approval or disapproval shall within [seven 
(7)] ten (10) business days be submitted to 
and approved or disapproved by a Registered 
Options Principal. A record of the 
information obtained pursuant to this Section 
and of the approval or disapproval of each 
such account shall be maintained by the 
member as part of its permanent records in 
accordance with Section 18 of this Appendix 
E. 

[(2) In connection with approving the 
account of a customer for options trading, 
members should seek information in 
particular as to whether the customer has 
had prior experience in trading options, 
whether he is aware of the nature and extent 
of the obligations as well as the risks 
attendant to options trading, whether he has 
accounts with other brokerage firms and the 
extent of any positions or commitments 
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therein, and whether the customer has 
financial resources adequate to cover option 
positions he may intend to establish in such 
account.] 

Subparagraphs (3) through (5) have been 
renumbered (2) through (4) but are otherwise 
unchanged. 

(c) Verification of Customer Background 
and Financial Information. The background 
and financial information upon which the 
account of every new options customer that 
is a natural person has been approved for 
options trading, unless the information is 
included in the customer's account 
agreement, shall be sent to the customer for 
verification within fifteen (15) days after the 
customer's account has been approved for 
options trading . A copy of the background 
and financial information on file with a 
member shall also be sent to the customer for 
verification within fifteen (15) days after the 
member becomes aware of any material 
change in the customer's financial situation. 

[(c)] (d) Account Agreement—Within 15 
[calendar] days after a customer's account 
has been approved for options [transactions] 
trading, a member shall obtain from the 
customer a written agreement that the 
customer is aware of and agrees to be bound 
by the rules of the Corporation applicable to 
the trading of option contracts and. if he 
desires to engage in transactions in options 
issued by the Options Clearing Corporation, 
that the customer has received a copy of the 
current prospectus and that he is aware of 
and agrees to be bound by the rules of the 
Options Clearing Corporation. In addition, 
the customer should indicate on such written 
agreement that he is aware of and agrees not 
to violate the position limits established 
pursuant to Section 3 and the exercise limits 
established pursuant to Section 4 of this 
Appendix E. 

Interpretation of the Board of Governors 

[In approving customers’ accounts for 
options trading, each member should 
consider employing a separate option 
account approval form for option customers 
in conjunction with, or in the case of 
established accounts, as a supplement to the 
standard new account approval form so as to 
ensure the receipt of all the required 
information and. in the case of established 
customers, that such information is correct.] 

.01 In fulfilling their obligations pursuant 
to subsection (b) of this Section, with respect 
to options customers who are natural 
persons, members shall seek to obtain the 
following information at a minimum 
(information shall be obtained for all 
participates in a joint account): 

1. Investment objectives (e.g., safety of 
principal, income, growth, trading profits, 
speculation); 

2. Employment status (name of employer, 
self-employed or retired); 

3. Estimated annual income from all 
sources; 

4. Estimated net worth (exclusive of family 
residence); 

5. Estimated liquid net worth (cash, 
securities, other); 

6. Marital status; number of dependents; 

7. Age; and, 

8. Investment experience and knowledge 
(e.g., number of years, size, frequency and 


type of transactions) for options, stocks and 
bonds, commodities, others. 

In addition, a customer's account records 
shall contain the following information, if 
applicable: 

1. Source or sources of background and 
financial information (including estimates) 
concerning the customer 

2. Discretionary authorization agreement 
on file, name, relationship to customer and 
experience of person holding trading 
authority; 

3. Date prospectus furnished to customer; 

4. Type of transaction for which account is 
approved (e.g., buying, covered writing, 
uncovered writing, spreading); 

5. Name of registered representative; 

6. Name of ROP approving account; date of 
approval; and, 

7. Dates of verification of currency of 
account information. 

Members should consider utilizing a 
standard account approval form so as to 
ensure the receipt of all the required 
information. 

.02 Refusal of a customer to provide any 
of the information called for in Interpretation 
.01 shall be so noted on the customer's 
records at the time the account is opened. 
Information provided shall be considered 
together with the other information available 
in determining whether and to what extent to 
approve the account for options trading. 

.03 The requirement of subsection (c) of 
this Section for the initial and subsequent 
verification of customer background and 
financial information is to be satisfied by 
sending to the customer the information 
required in Items 1 through 6 of 
Interpretation .01 above as contained in the 
member's records and providing the 
customer with an opportunity to correct or 
complete the information. In all cases, absent 
advice from the customer to the contrary, the 
information will be deemed to be verified. 

Section 18—Maintenance of Records 
(Recommendations I.A.l.d. and LA.l.f.). 

(a) In addition to the requirements of 
Section 21 of the Rules of Fair Practice, every 
member shall maintain and keep current a 
separate central log. index or other file for all 
options-related complaints, through which 
these complaints can easily be identified and 
retrieved. The central file shall be located at 
the principal place of business of the member 
of such other principal office as shall be 
designated by the member. At a minimum, 
the central file shall include: (i) identification 
of complainant: (ii) date complaint was 
received; (Hi) identification of Registered 
Representative servicing the account; (iv) a 
general description of the matter complained 
of; and. (v) a record of what action, if any, 
has been taken by the member with respect 
to the complaint. For purposes of this 
Section, the term "options-related complaint" 
shall mean any written statement by a 
customer or person acting on behalf of a 
customer alleging a grievance arising out of 
or in connection with options. Each options- 
related complaint received by a branch office 
of a member shall be forwarded to the office 
in which the separate, central file is located 
not later than 30 days after receipt by the 
branch office that is the subject of the 
complaint 


(b) Background and financial information 
of customers who have been approved for 
options trading shall be maintained at both 
the branch office servicing the customer's 
account and the principal supervisory office 
having jurisdiction over that branch office. 
Copies of account statements of options 
customers shall also be maintained at both 
the branch office supervising the accounts 
and the principal supervisory office having 
jurisdiction over that branch for the most 
recent six-month period. Other records 
necessary to the proper supervision of 
accounts shall be maintained at a place 
easily accessible both to the branch office 
servicing the customer's account and to the 
principal supervisory office having 
jurisdiction over that branch office . 

Section [18] 19— Discretionary Accounts 
(Recommendations I.A.2.C. and d.). 

(a) Authorization and Approval—No 
member and no person associated with a 
member shall exercise any discretionary 
power with respect to trading in option 
contracts in a customer's account, or accept 
orders for option contracts for an account 
from a person other than the customer, 
except in compliance with the provisions of 
Section 15 of the Rules of Fair Practice and 
unless: 

1. the written authorization of the customer 
required by Section 15 shall specifically 
authorize options trading in the account; and, 

2. the account shall have been accepted by 
[a general partner or officer of the member 
who is) a Registered Options Principal^ and] 

[3. the person approving all option 
transactions in such account shall be a 
Registered Options Principal;]. 

[provided, however, that in the case of a 
branch office, discretionary orders may be 
approved and initialed on the day entered by 
the branch office manager, provided that 
such approval shall be subsequently 
approved within five (5) business days by a 
general partner or officer of the member who 
is a Registered Options Principal. The 
provisions of this subsection shall not apply 
to discretion as to the price at which or the 
time when an order given by a customer for 
the purchase or sale of a definite number of 
option contracts shall be executed.] 

The Senior Registered Options Principal 
shall review the acceptance of each 
discretionary account to determine that the 
Registered Options Principal accepting the 
account had a reasonable basis for believing 
that the customer was able to understand 
and bear the risks of the strategies or 
transactions proposed, and he shall maintain 
a record of the basis for his determination. 
Each discretionary order shall be approved 
and initialed on the day entered by the 
branch office manager or other Registered 
Options Principal, provided that if the branch 
office manager is not a Registered Options 
Principal, his approval shall be confirmed 
within a reasonable time by a Registered 
Options Principal Every discretionary order 
shall be identified as discretionary on the 
order at the time of entry. Discretionary 
accounts shall receive frequent appropriate 
supervisory review by the Compliance 
Registered Options Principal. The provisions 
of this subsection shall not apply to 
discretion as to the price at which or the time 
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when on order given by a customer for the 
purchase or sale of a definite number of 
option contracts in a specified security shall 
be executed. 

(b) No change. 

(c) No change. 

Section [19] 20 —Suitability 
(Recommendation I.A.l.e.)—(a) No change. 

(b) [No member or person associated 
therewith shall effect with or for any 
customer any transaction whereby such 
customer writes, or after writing, is obligated 
as a writer with respect to: 

(1) a call option contract with respect to an 
underlying security which is not long in the 
customer’s account with the member or 
which, at the time of writing, is not 
concurrently purchased by such customer for 
such account; provided, however, an account 
shall be deemed long an underlying security 
if it is long in a security immediately 
exchangeable or convertible, without 
restriction other than the payment of money, 
into such underlying security; or 

(2) a put option contract; 

unless on the basis of information obtained 
by such member or person associated with 
such member from such customer, after 
reasonable and diligent inquiry, and any 
other information known by such member or 
person associated with such member, such 
member or person associated with such 
member has a reasonable basis for believing 
that the customer, at the time of the 
transaction, is capable of evaluating the 
additional risks in such transactions, and has 
the financial capability to meet reasonably 
foreseeable margin calls pursuant to 
applicable margin requirements with respect 
to the proposed position in such call option 
contract or put option contract and any 
related short position in the underlying 
security.] 

No member or person associated with a 
member shall recommend to a customer an 
opening transaction in any option contract 
unless the person making the 
recommendation has a reasonable basis for 
believing, at the time of making the 
recommendation, that the customer has such 
knowledge or experience in financial matters 
that he may reasonably be expected to be 
capable of evaluating the risks of the 
recommended transaction, and is financially 
able to bear the risks of the recommended 
position in the option contract 

Section [20] 21 —Supervision of Accounts 
(Recommendation I.A.l.g.). 

fa) Senior Registered Options Principal. 
Every member shall provide for the diligent 
supervision of all of its customer accounts, 
and all orders in such accounts, to the extent 
such accounts and orders relate to options 
contracts, by a general partner (in the case of 
a partnership) or officer (in the case of a 
corporation) of the member who is a 
Registered Options Principal and who has 
been specifically identified to the 
Corporation as the member’s Senior 
Registered Options Principal. A Senior 
Registered Options Principal, in meeting his 
responsibilities for supervision of customer 
accounts and orders, may delegate to 
qualified employees (including other 
Registered Options Principals) responsibility 
and authority for supervision and control of 


each branch office handling transactions in 
option contracts, provided that the Senior 
Registered Options Principal shall have 
overall authority and responsibility for 
establishing appropriate procedures of 
supervision and control over such employees. 

(b) Compliance Registered Options 
Principal. Every member shall designate and 
specifically identify to the Corporation a 
Compliance Registered Options Principal 
(CROP) who may be the Senior Registered 
Options Principal, who shall have no sales 
functions and who shall be responsible to 
review and to propose appropriate action to 
secure the member’s compliance with 
securities laws and regulations and 
Corporation rules in respect of its options 
business. The CROP shall regularly furnish 
reports directly to the Compliance officer (if 
the CROP is not himself the Compliance 
officer) and to other senior management of 
the member. The requirement that the CROP 
have no sales functions shall not apply to a 
member that has received less than 
$1,000,000 in gross commissions on options 
business for either of the preceding two fiscal 
years or that currently has ten or fewer 
registered representatives. 

(c) Branch Offices. No branch office of a 
member shalljransact an options business 
unless the principal supervisor of such 
branch office accepting options transactions 
has been qualified as a Registered Options 
Principal; provided that this requirement 
shall not apply to branch offices in which no 
more than three registered representatives 
are located, so long as the options activities 
of such branch offices are appropriately 
supervised by a Registered Options 
Principal. 

Section [21] 22 —Violation of By-Laws and 
Rules of the Corporation or the Options 
Clearing Corporations.—No change. 

Section [22] 22 —Stock Transfer Tax.—No 
change. 

Section [23 ]24 —Advertisements and Sales 
Literature.—No change. 

Article 1, Section 2(d), Schedule C 

VIII —Disciplinary Actions 
(Recommendation I.A.l.h.). 

Every member shall promptly notify the 
Corporation in writing of any disciplinary 
action, including the basis therefore, taken 
by any national securities exchange or 
association, clearing corporation, commodity 
futures market or government regulatory 
body against its associated persons, and 
shall similarly notify the Corporation of any 
discipinary action taken by the member itself 
against any of its associated persons 
involving suspension, termination, the 
withholding of commissions or imposition of 
fines in excess of $2,500, or any other 
significant limitation on activities. 

Uniform Practice Code 

Section 63—Tendering Procedures for 
Exercise of Options (Recommendations 
I.A.l.m. and n.) 

(a) Exercise of Option Contracts: No change 

(b) No change 

(c) Allocation of Exercise Assignment 

Notices 

(1) Each member shall establish fixed 
procedures for the allocation to customers of 
exercise notices assigned in respect of a short 


position in option contracts in such member's 
customer accounts. Such allocation shall be 
on a “first in, first out" [basis, on a basis of] 
or automated random selection basis that has 
been approved by the Corporation or on a 
manual random selection basis that has been 
specified by the Corporation. Each member 
shall inform its customers in writing of the 
method it uses to allocate exercise notices to 
its customer’s accounts, explaining its 
manner of operation and the consequences of 
that system, [or another allocation method 
that is fair and equitable to the customers of 
such member provided, however, that such 
method of allocation may provide that an 
exercise notice of block size will to the extent 
possible, be allocated to a customer or 
customers having an open short position in 
options of block size and that an exercise 
notice of less than block size will, to the 
extent possible, be allocated to a customer 
having a short position of less than block 
size; and provided further that such method 
of allocation may provide that a member 
shall allocate and exercise notice to a 
customer based upon the form of margin 
deposited by such customer if directed to do 
so by the Clearing Corporation. For purposes 
of this subsection (d), an exercise notice or a 
short position with respect to 25 or more units 
of trading of the same class of options shall 
be deemed to be of “block size.”] 

(2) Each member shall report its proposed 
method of allocation to the Corporation and 
obtain the Corporation’s prior approval 
thereof, and no member shall change its 
method of allocation unless the change has 
been reported to and been approved by the 
Corporation. [Each member shall, upon the 
request of a customer, furnish to such 
customer a description of the method used by 
it in assigning exercise notices to the 
accounts of customers.] The requirements of 
this subsection shall not be applicable to 
allocation procedures submitted to and 
approved by another self-regulatory 
organization having comparable standards 
pertaining to methods of allocation. 

(3) When a non-clearing member clears all 
of its transactions, both propriertary and 
customer tranacations, through another 
member in [a single] an omnibus account, 
exercise notices allocated to the non-clearing 
member's omnibus account shall first be 
allocated on a fair and equitable basis 
between the proprietary omnibus account 
and the customer omnibus accounts] of the 
non-clearing member and then allocated 
among the customer accounts in accordance 
with this subsection (c). 

(4) Each member shall preserve for a three- 
year period sufficient workpapers and other 
documentary materials relating to the 
allocation of exercise assignment notices to 
establish the manner in which allocation of 
such exercise assignment notices is in fact 
being accomplished. 

(d) Delivery and Payment: No change. 
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Effectiveness Timetable 1 

NASD Rule and Number of Days Following 
SEC Approval 

I. Appendix E 
Section 15—60 days. 

Section 17—30 days (60 days in the case of 
subsequent verification of suitability 
information required under Section 17(c)). 
Section 18(a)—60 days. 

Section 18(b)—90 days. 

Section 19—60 days. 

Section 20—30 days. 

Section 21—90 days. 

II. Schedule C 

VIII (Disciplinary Action)—30 days. 

III. Uniform Practice Code 
Section 63(c)—60 days. 

|FR Doc. 80-691 Filed 1-8-80; 8:45 am) 

BILLING CODE 8010-01-*! 


DEPARTMENT OF THE TREASURY 

Office of the Secretary 

[Supplement to Department Circular Public 
Debt Series—No. 32-79] 

Treasury Bonds of Series 32-79; 
Interest Rate 

January 4,1980. 

The Secretary announced on January 
3.1980. that the interest rate on the 
bonds described in Department 
Circular—Public Debt Series 32-79. 
dated December 28,1979, will be lOVfe 
percent. Interest on the bonds will be 
payable at the rate of 10 Vs percent per 
annum. 

Supplementary Statement 

The announcement set forth above 
does not meet the Department’s criteria 
for significant regulations and. 
accordingly, may be published without 
compliance with the Departmental 
procedures applicable to such 
regulations. 

Paul H. Taylor, 

Fiscal Assistant Secretary . 

|FR Doc 80-889 Filed 1-8-80; 8:45 am) 

BILLING CODE 4810-40-M 


VETERANS ADMINISTRATION 

Emergency Generator; Finding of No 
Significant Impact 

The Veterans Administration has 
assessed the potential environmental 
impacts of the Emergency Generator 


'On a case-by-case basis, where circumstances 
warrant, members may be granted an additional 
period of time to comply with these rule changes. 
Under no circumstances, however, will the 
additional time granted for compliance with any 
rule exceed a period of six months beyond its 
proposed effective date. 


project at the Veterans Administration 
Medical Center, San Diego, California. 

The project will supplement the 
existing emergency power system by 
providing new diesel engine generators 
so that all necessary loads can be 
carried sufficiently. In addition a 
separate refrigeration system for the 
operating rooms, recovery rooms and 
the intensive care units will be included 
to significantly reduce the need for 
supplemental power. 

Development of the project will have 
impacts on the human and natural 
environment as it affects air quality, 
erosion and sedimentation, and noise 
levels. Mitigating actions include 
implementation of erosion controls, 
onsite noise abatement techniques, 
landscaping and dust and fume emission 
controls. 

Findings conclude that the proposed 
action will not cause significant adverse 
effects on the human and physical 
environments. The Environmental 
Assessment has been performed in 
accordance with the requirements of the 
National Environmental Policy Act 
Regulations, §5 1501.3 and 1508.9, Title 
40, Code of Federal Regulations. A 
“Finding of No Significant Impact” has 
been reached based on the information 
presented in this assessment. 

The assessment is being placed for 
public examination at the Veterans 
Administration, Washington, DC. 
Persons wishing to examine a copy of 
the document may do so at the following 
office: Mr. Willard Sitler, Director, 

Office of Environmental Affairs (004A), 
Room 1018, Veterans Administration, 

810 Vermont Avenue, NW., Washington, 
DC 20420, (202-389-2526). Questions or 
requests for single copies of the 
Environmental Assessment may be 
addressed to the above office. 

Dated: December 31,1979. 

By direction of the Administrator. 

Maury S. Cralle, Jr., 

Assistant Deputy Administrator for Financial 
Management and Construction . 

[FR Doc 80-601 Filed 1-8-80. 8:45 amj 
BILLING CODE 8320-01-*! 


Radiation Therapy Suite; Finding of No 
Significant Impact 

The Veterans Administration has 
assessed the potential environmental 
impacts that may occur as a result of the 
new Radiation Therapy Suite at the 
Veterans Administration Medical 
Center, Albany. New York. 

The project consists of a single story 
building, 12,800 gross square feet 
construction to be connected to the 
Main Building No. 1 by a covered ramp. 
The building will house a 4 million 


electron volt unit, a 20 million electron 
volt unit and allow for the future 
installation of a 6 million electron volt 
unit. The total estimated cost of the 
project is $2,312,000. 

Development of the project will have 
minimal impacts on the human and 
natural environment as it affects 
circulation, parking, noise levels, 
vegetation and soil stability. During 
construction additional noise, fumes, 
dust, odors and visual impacts will 
exist. The Radiation Therapy Suite must 
also be compatible with the surrounding 
architectural style. 

Mitigation of the project impacts 
include: erosion control measures, dust 
and fume emission controls, onsite noise 
abatement techniques and landscaping. 
The Environmental Assessment has 
been performed in accordance with the 
requirements of the National 
Environmental Policy Act Regulations, 

§§ 1501.3 and 1508.9, Title 40, Code of 
Federal Regulations. A “Finding of No 
Significant Impact” has been reached 
based on the information presented in 
this assessment. 

The assessment is being placed for 
public examination at the Veterans 
Administration, Washington, DC. 
Persons wishing to examine a copy of 
the document may do so at the following 
office: Mr. Willard Sitler, Director, 

Office of Environmental Affairs (004A), 
Room 1018, Veterans Administration, 

810 Vermont Avenue, NW, Washington, 
DC 20420, (202-389-2526). Questions or 
requests for single copies of the 
Environmental Assessment may be 
addressed to the above office. 

Dated: December 31.1979. 

By direction of the Administrator. 

Maury S. Cralle, Jr„ 

Assistant Deputy Administrator for Financial 
Management and Construction. 

[FR Doc 80-601 Filed 1-6-80; 8 45 am] 

BILLING CODE 8320-01-*! 


Research and Education Building; 
Finding of No Significant Impact 

The Veterans Administration has 
assessed the potential environmental 
impacts that may occur as a result of the 
construction of the Research and 
Education Building at the Veterans 
Administration Medical Center, Miami, 
Florida. 

The project will consist of a three 
story building situated north of the main 
hospital and connected to it by an 
enclosed corridor. The new facility will 
provide 64,546 gross square feet of 
research and educational space 
including: animal ward rooms, cages, 
animal operating rooms, classrooms, 
conference space, psychological, general 
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purpose and bio-chemical laboratories, 
teaching and research laboratories, a 
library, study rooms and instrument 
rooms. The structural design of the 
project includes energy conservation 
devices including solar energy panels. 

Development of the project will have 
minimal impacts on the human and 
natural environment. There will be some 
noise, dust, fumes and visual impacts 
during construction. 

Mitigation efforts for the project 
include: soil erosion and sedimentation 
control, onsite noise abatement 
measures and control of dust and fumes. 
The Environmental Assessment has 
been performed in accordance with the 
requirements of the National 
Environmental Policy Act Regulations, 

§§ 1501.3 and 1508.9, Title 40, Code of 
Federal Regulations. A “Finding of No 
Significant Impact” has been reached 
based on the information presented in 
this assessment. 

The assessment is being placed for 
public examination at the Veterans 
Administration, Washington, DC. 
Persons wishing to examine a copy of 
the document may do so at the following 
office: Mr. Willard Sitler, Director, 

Office of Environmental Affairs (004A), 
Room 1018, Veterans Administration, 

810 Vermont Avenue NW., Washington, 
DC 20420, (202-389-2526). Questions or 
requests for single copies of the 
Environmental Assessment may be 
addressed to the above office. 

Dated: December 31.1979. 

By direction of the Administrator. 

Maury S. Cralle, Jr., 

Assistant Deputy Administrator for Financial 
Management and Construction. 

IFR Doc. 80-802 Filed 1-8-80; 8:45 am) 

BILUNG COOE 8320-01-M 


[Project No. 580-0301 

Spinal Cord Injury Unit; Finding of No 
Significant Impact 

The Veterans Administration (VA) 
has assessed the potential 
environmental impacts that may occur 
as a result of the construction of a 
Spinal Cord Injury Unit (SCIU) at the 
Veterans Administration Medical 
Center (VAMC) in Houston, Texas. 

The proposed project action will 
provide new space for SCIU beds. Based 
on the alternative selected, the project 
action.will be developed either as a one 
story building (with basement) providing 
approximately 59,000 gross square feet 
of new space or will occur as renovation 
and upgrading of two existing buildings 
involving little or no exterior work and 
providing space for approximately 40 
SCIU beds. Currently, the preferred 


alternative is the renovation/upgrading 
of facilities at an estimated construction 
cost of $900,000. 

Development of the proposed project 
would have minimal impacts on the 
environment as it affects vegetation, 
open space, and soil erosion. 

Mitigation of the project impacts 
would include: implementation of 
erosion controls; onsite noise abatement 
measures; and air quality controls 
related to construction. 

The Environmental Assessment has 
been performed in accordance with the 
requirements of the National 
Environmental Policy Act Regulations, 

§§ 1501.3 and 1508.9, Title 40, Code of 
Federal Regulations. A “Finding of No 
Significant Impact” has been reached 
based on the information presented in 
this assessment. 

The assessment is being placed for 
public examination at the Veterans 
Administration, Washington, D.C. 
Persons wishing to examine a copy of 
the document may do so at the following 
office: Mr. Willard Sitler, Director, 

Office of Environmental Affairs (004A), 
Room 1018, Veterans Administration, 

810 Vermont Avenue, NW., Washington, 
DC 20420, (202-389-2526). Questions or 
requests for single copies of the 
Environmental Assessment may be 
addressed to the above office. 

Dated: December 31,1979. 

By direction of the Administrator. 

Maury S. Cralle, Jr., 

Assistant Deputy Administrator for Financial 
Management and Construction. 

(FR Doc. 80-803 Filed 1-8-80. 8:45 am) 

BILUNG COOE 8320-01-M 


INTERSTATE COMMERCE 
COMMISSION 

[Docket AB-18 (Sub-21)] 

Chesapeake & Ohio Railway Co.— 
Abandonment of Car Ferry Service 
Across Lake Michigan Between 
Ludington, Mich., and Kewaunee, 
Milwaukee and Manitowoc, Wis.; 
Findings 

Notice is hereby given pursuant to 49 
U.S.C. 10903 that by a decision decided 
October 27,1978, as supplemented by 
the decision of June 25,1979, and this 
decision of the Commission, served 
December 20,1979, affirmed the decision 
of October 27,1978, which is 
administratively final, stating that, the 
present and future public convenience 
and necessity permit abandonment by 
the Chesapeake and Ohio Railway 
Company of its car ferry operation 
across Lake Michigan between 
Ludington, MI, and Milwaukee, Wl; and 


that in all other respects, the application 
is denied, subject to the following 
conditions: (1) Labor protective 
conditions shall be imposed as set forth 
in Oregon Short Line Railroad Co .— 
Abandonment Goshen, 3601.C.C. 91 
(1979); (2) the unilateral rate stipulation 
affecting the continuation of cross-lake 
mileages for rate making purposes is 
accepted and imposed in its entirety as 
a condition to the grant of abandonment 
herein; (3) cross-lake routes will not be 
hereafter excluded by applicant from 
any new or reduced rates, and any 
existing exclusions shall be removed by 
applicant upon request by a bona fide 
shipper or consignee; (4) Applicant shall 
maintain and advertise all cross-lake 
passenger service in existence via cross¬ 
lake routes retained; providing, 
however, that in the event of future 
abandonment of service at Manitowoc, 
WI, it is understood that protestant. 
Green Bay & Western Railroad, has 
acknowledged and agreed to construct 
and maintain at no expense to applicant 
a suitable automobile ramp, with 
appropriate support facilities, for the 
handling of passenger automobile traffic 
at the Kewaunee port; (5) Applicant 
shall exercise all reasonable means to 
facilitiate and expedite freight and 
passenger traffic cross-lake on all routes 
retained; and (6) Applicant will forego 
initiation of any effort toward future 
abandonment of the Ludington- 
Kewaunee cross-lake service for a 
period of five (5) years from date of this 
order (November 16,1978), except for a 
substantial change in circumstances. A 
certificate of abandonment will be 
issued to the Chesapeake and Ohio 
Railway Company based on the above- 
described finding of abandonment, 30 
days after publication of this notice, 
unless within 30 days from the date of 
publication, the Commission further 
finds that: 

(1) A financially responsible person 
(including a government entity) has offered 
financial assistance (in the form of a rail 
service continuation payment) to enable the 
rail service involved to be continued; and 

(2) It is likely that such proffered assistance 
would: 

(a) Cover the difference between the 
revenues which are attributable to such line 
of railroad and the avoidable cost of 
providing rail freight service on such line, 
together with a reasonable return on the 
value of such line, or 

(b) Cover the acquistion cost of all or any 
portion of such line of railroad. 

If the Commission so finds, the issuance 
of a certificate of abandonment will be 
postponed for such reasonable time, not 
to exceed 6 months, as is necessary to 
enable such person or entity to enter 
into a binding agreement, with the 
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carrier seeking such abandonment, to 
provide such assistance or to purchase 
such line and to provide for the 
continued operation of rail services over 
such line. Upon notification to the 
Commission of the execution of such an 
assistance or acquisition and operating 
agreement, the Commission shall 
postpone the issuance of such a 
certificate for such period of time as 
such an agreement (including any 
extensions or modifications) is in effect. 
Information and procedures regarding 
the financial assistance for continued 
rail service or the acquisition of the 
involved rail line are contained in the 
Notice of the Commission entitled 
“Procedures for Pending Rail 
Abandonment Cases“ published in the 
Federal Register on March 31,1976, at 41 
FR13691, as amended by publication of 
May 10.1978, at 43 FR 20072. All 
interested persons are advised to follow 
the instructions contained therein as 
well as the instructions contained in the 
above-referenced decision. 

Agatha L. Mergenovich, 

Secretary. 

[FR Doc. 60-621 Filed 1-6-86; 8:45 am] 

BILLING CODE 7036-01-M 


[Finance Docket No. 29173 F] 

Indiana Eastern Railroad & 
Transportation, Inc.—Operation in 
Madison, Hancock, Henry and Rush 
Counties, Ind. 

Indiana Eastern Railroad & 
Transportation, Inc., 406 East Warrick 
Street, Knightstown, IN 46148, 
represented by Richard P. Watson, 3345 
One Indiana Square, Indianapolis, IN 
46204, hereby give notice that on the 6th 
day of November, 1979, it filed with the 
Interstate Commerce Commission at 
Washington, DC, an application 
pursuant to 49 U.S.C. 10901 for a 
decision approving and authorizing the 
operation of a line of railroad located in 
IN. 

Applicant proposes to operate a line 
of railroad not at this time being 
operated by any common carrier 
railroad, the rail line of the former Penn 
Central Transportation Company over 
the former Anderson-Greensburg 
Secondary Track and over the 
Springfield Branch. Said line is being 
leased by Applicant from the Penn 
Central Corporation, which lease is in 
full force and effect. 

Said line is located between Emporia, 
IN, at milepost 173.95 and Carthage. IN, 
at milepost 193.50 in Madison, Hancock, 
Henry and Rush Counties, IN: and 
extending between Shirley, IN, at 
milepost 107.3 and Wilkinson, IN, at 


milepost 109.0, serving the following 
cities: Carthage, Knightstown, 
Markleville, Shirley and Wilkinson. 
Total trackage of said line is 21.22 miles. 

In the opinion of the applicant, the 
granting of the authority sought will not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment within the meaning 
of the National Environmental Policy 
Act of 1969. In accordance with the 
Commission’s regulations (49 CFR 
1108.8) in Ex Parte No. 55 (Sub-No. 4), 
Implementation—National 
Environmental Policy Act, 1969, 352 
I.C.C. 451 (1978), any protests may 
include a statement indicating the 
presence or absence of any effect of the 
requested Commission action on the 
quality of the human environment. If 
any such effect is alleged to be present, 
the statement shall indicate with 
specific data the exact nature and 
degree of the anticipated impact. See 
Implementation—National 
Environmental Policy Act, 1969, supra at 
p. 487. 

Pursuant to the provisions of the 
Interstate Commerce Act, as amended, 
the proceeding will be handled without 
public hearings unless comments in 
support or opposition on such 
application are filed with the Secretary, 
Interstate Commerce Commission, 12th 
and Constitution Avenue NW„ 
Washington, DC 20423, and the 
aforementioned counsel for applicant, 
within 30 days after date of first 
publication in a newspaper of general 
circulation. Any interested person is 
entitled to recommend to the 
Commission that it approve, disapprove, 
or take any other specified action with 
respect to such application. 

Agatha L. Mergenovich, 

Secretary. 

(FR Doc. 80-020 Filed 1-6-80. 8:45 am] 

BILLING CODE 7035-01-M 


[Notice No. 227] 

Motor Carrier Temporary Authority 
Applications 

The following are notices of filing of 
applications for temporary authority 
under Section 210a(a) of the Interstate 
Commerce Act provided for under the 
provisions of 49 CFR 1131.3. These rules 
provide that an original and six (6) 
copies of protests to an application may 
be filed with the field official named in 
the Federal Register publication no later 
than the 15th calendar day after the date 
the notice of the filing of the application 
is published in the Federal Register. One 
copy of the protest must be served on 
the applicant, or its authorized 


representative, if any, and the protestant 
must certify that such service has been 
made. The protest must identify the 
operating authority upon which it is 
predicated, specifying the “MC“ docket 
and “Sub” number and quoting the 
particular portion of authority upon 
which it relies. Also, the protestant shall 
specify the service it can and will 
provide and the amount and type of 
equipment it will make available for use 
in connection with the service 
contemplated by the TA application. 

The weight accorded a protest shall be 
governed by the completeness and 
pertinence of the protestant's 
information. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment 
resulting from approval of its 
application. 

A copy of the application is on file, 
and can be examined at the Office of the 
Secretary, Interstate Commerce 
Commission, Washington, D.C., and also 
in the ICC Field Office to which protests 
are to be transmitted. 

Note.—All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted. 

Motor Carriers of Property 

MC 4687 (Sub-28TA), filed November 
6,1979. Applicant: BURGESS & COOK, 
INC., P.O. Box 458, Femandina Beach, 

FL 32034. Representative: Sol H. Proctor, 
1101 Blackstone Building. Jacksonville, 

FL 32202. (1) Plastic Articles and (2) 
Materials and supplies used in the 
manufacture of plastic articles (1) from 
Yulee, FL to points in GA, AL, SC, NC, 
VA, and TN; and (2) from points in GA, 
AL, SC, NC, VA. and TN to Yulee, FL for 
180 days. An underlying ETA seeks 90 
days authority. Supporting shipper(s): 
Terminal Paper Bag Co., Inc., P.O. Box 
47, Yulee, FL 32097. Send protests to: 

Jean King, TA, ICC, Box 35008, 400 West 
Bay Street, Jacksonville, FL 32202. 

MC 5227 (Sub-58TA), filed October 30, 
1979. Applicant: ECKLEY TRUCKING, 
INC., P.O. Box 201, Mead, NE 68041. 
Representative: A. J. Swanson, 300 S. 
Thompson Avenue, P.O. Box 1103, Sioux 
Falls, SD 57101. Sporting goods from 
Santa Ana, CA to points in the 
commercial zones of Chicago and Elk 
Grove Village, IL; Edison and Maywood, 
NJ; Minneapolis, MN; Bentonville and 
Searcy, AR; St. Louis, MO: Nashville, 

TN; Houston and Dallas. TX; New 
Orleans, LA; Atlanta, GA and Miami, FL 
for 180 day8. An underlying ETA seeks 
90 days authority. Supporting shipper(s): 
AMF Voit, Inc., Donald M. Harvey, 3801 
South Harbor Blvd., Santa Ana, CA 
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92704. Send protests to: D/S Carroll 
Russell. ICC. Suite 620,110 North 14th 
St.. Omaha. NE 68102. 

MC 30237 (Sub-41TA), filed September 

26.1979. Applicant: YEATTS 
TRANSFER CO., P.O. Box 666, 

Altavista, VA 24517. Representative: 
Eston H. Alt (same as applicant). 
Furniture from Baltimore and Salisbury, 
MD to points in GA. NC. OH. SC, TN, 
and VA for 180 days. An underlying 
ETA seeks 90 days authority. Supporting 
shipper(s): Duo-Sofas Div of The 
Maryland Bedding Co., Baltimore 
Beltway at Exit 10. Baltimore, MD 21227. 
Send protests to: I.C.C., Fed. Res. Bank 
Bldg., 101 N. 7th St., Rm. 620, 
Philadelphia, PA 19106. 

MC 35807 (Sub-106TA), filed October 

22.1979. Applicant: WELLS FARGO 
ARMORED SERVICE CORP., P.O. Box 
4313, Atlanta, GA 30302. Representative: 
Steven J. Thatcher, P.O. Box 4313, 
Atlanta, GA 30302. Precious metals from 
De Lamar, ID, to San Francisco, CA, for 
180 days. An underlying ETA seeks 90 
days authority. Supporting shipper(s): 
DeLamar Silver Mine/Earth Resources 
Co.. P.O. Box 52, Jordan Valley, OR 
97910. Send protests to: Sara K. Davis. 
ICC, 1252 W. Peachtree St., N.W., Rm. 

300, Atlanta, GA 30309. 

MC 42487 (Sub-956TA), filed October 

3. 1979. Applicant: CONSOLIDATED 
FREIGHTWAYS CORP. OF 
DELAWARE, 175 Linfield Dr., Menlo 
Park, CA 94025. Representative: V. R. 
Oldenburg, P.O. Box 3062, Portland, OR 
97208. Common carrier, Regular routes: 
General commodities (except those of 
unusual value, Classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and commodities requiring special 
equipment). Serving Greeneville, TN and 
Abingdon, VA as off-route points in 
connection with carrier’s presently 
authorized regular route operations. 
Greeneville, TN and Abingdon, VA will 
be off-route to the following service 
route of applicant: MC 42487 (Sub-744). 
General commodities, except those of 
unusual value. Classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and commodities requiring special 
equipment. Between Knoxville, TN and 
Johnson City, TN, serving the 
intermediate points of Rogersville and 
Kingsport, TN and the off-route point of 
Pressman's Home, TN, and with service 
at junction U.S. Hwys 11-W and 25-E 
for joinder purposes only: From 
Knoxville over U.S. Hwy 11-W to 
Kingsport, TN. thence over U.S. Hwy 23 
to Johnson City, and return over the 
same route for 180 days. Restriction: 
Service over the route immediately 


above is subject to the condition that 
carrier shall not transport any traffic in 
interstate or foreign commerce between 
any two points both of which are 
located East of U.S. Hwy 25-E, except 
shipments having an immediately prior 
or an immediately subsequent 
movement by carrier from or to a point 
on its regular routes authorized in 
herein. The proposed authority will be 
tacked or joined with authority held by 
applicant under Docket No. MC 42487 
Sub-744 as an off-route point. Sub-744 in 
turn tacks with other present authorities 
at points such as Cincinnati, OH, 
Louisville. KY, Lexington, KY, and 
Atlanta, GA to permit applicant to 
perform service throughout the United 
States. Applicant proposes to interline 
traffic with its present connecting 
carriers at authorized interline points 
throughout the United States as 
provided in tariffs on file with the 
Interstate Commerce Commission. 
Supporting shippers): There are 6 
statements in support attached to this 
application which may be examined at 
the I.C.C. in Washington, D.C., or copies 
of which may be examined in the field 
office named below. Send protests to: 
D/S N. C. Foster, 211 Main, Suite 500, 

San Francisco, CA 94111. 

MC 63417 (Sub-255TA), filed October 

9,1979. Applicant: BLUE RIDGE 
TRANSFER CO.. INC., P.O. Box 13447, 
Roanoke, VA 24034. Representative: 
William E. Bain (same as applicant). 
Chemicals , including titanium dioxide 
(except in bulk) from DeLisle MS to 
points in AL. DE. DC. FL, GA, IL, IN, KY, 
LA. MD. MI. MS, NJ. NY, NC. OH, PA. 
SC, TN, TX, VA. AND WV for 180 days. 
Supporting shipper(s): E. I. du Pont de * 
Nemours & Co., Inc., 1007 Market St., 
Wilmington. DE 19898. Send protests to: 
I.C.C., 101 N. 7th St.. Rm. 620, 
Philadelphia. PA 19106. 

MC 69107 (Sub-15TA), filed November 

9,1979. Applicant: ALL STATES 
ASPHALT, INC., Route 116, Sunderland, 
Massachusetts 01375. Representative: 
Wesley S. Chused, 15 Court Square, 
Boston, MA 02108. Heating oils . in bulk, 
(1) from Glastonbury and New Haven, 

CT to points in Berkshire County, MA, 
and (2) from Rensselaer, NY to points in 
Hampden, Hampshire, Franklin and 
Berkshire Counties, MA, for 180 days. 

An underlying ETA seeks 90 days 
authority. Supporting shipper(s): 
Metropolitan Petroleum Co. Inc., 
Connecticut River Division, 225 Armory 
Street, Springfield. MA 01104. Send 
protests to: David M. Miller, DS, ICC, 

436 Dwight Street, Springfield, MA 
01103. 

MC 78687 (Sub-89TA), filed October 1. 
1979. Applicant: LOTT MOTOR LINES, 


INC., P.O. Box 751, Moravia, NY 13118. 
Representative: Lester R. Gutman, 805 
McLachlen Bank Bldg., 666 Eleventh 
Street NW., Washington, DC 20001. Iron 
and steel articles, between the facilities 
of Triangle Steel, Inc. at or near Ithaca, 
NY, on the one hand, and, on the other, 
points in NY, PA. CT. NJ. MA. VA, NH 
and MD, for 180 days. An underlying 
ETA seeks 90 days authority. Supporting 
shipper(s): Triangle Steel, Inc., P.O. Box 
910, Ithaca, NY 14850. Send protests to: 
Anne C. Siler, TA, ICC, 910 Federal 
Bldg., Ill West Huron Street, Buffalo. 

NY 14202. 

MC 78687 (Sub-90TA), filed October 4. 
1979. Applicant: LOTT MOTOR LINES. 
INC., West Cayuga Street (P.O. Box 751), 
Moravia, NY 13118. Representative: 
Dwight L. Koerber, Jr., 805 McLachlen 
Bank Bldg., 666 Eleventh Street NW., 
Washington. DC 20001. Doors and 
chimney assemblies, from 
Fredericksburg, VA to points in PA and 
NY, for 180 days. An underlying ETA 
seeks 90 days authority. Supporting 
shipper(s): General Products Company, 
Inc., P.O. Box 887, Fredericksburg, VA 
22401. Send protests to: Anne C. Siler, 
TA, ICC, 910 Federal Bldg., Ill West 
Huron Street, Buffalo, NY 14202. 

MC 78687 (Sub-91TA), filed November 

2.1979. Applicant: LOTT MOTOR 
LINES, INC., West Cayuga Street, (P.O. 
Box 751), Moravia, NY 13118. 
Representative: Michael D. Bromley, 805 
McLachlen Bank Bid., 666 Eleventh St., 
NW. Washington. DC 20001. (1) 
Foodstuffs (except in bulk), and empty 
containers, from the facilities utilized by 
Seneca Foods Corp. at or near Dundee, 
East Williamson, Marion, Newark. Oaks 
Corners, Sterling, and Williamson, NY to 
points in DE, MD, NJ. PA. and Nassau, 
Rockland, Suffolk and Westchester 
counties, NY. and NY. NY and its 
commercial zone. (2) Materials, 
equipment and supplies (except in bulk), 
used in the manufacture of commodities 
in (1) above, in the reverse direction, for 
180 day8. An underlying ETA seeks 90 
days authority. Supporting shipper(s): 
Seneca Foods Corp.. Main Street, 

Marion, NY 14505. Send protests to: 

Anne C. Siler, TA. ICC, 910 Federal 
Bldg., Ill W. Huron St.. Buffalo, NY 
14202. 

MC 78687 (Sub-92TA), filed November 

2.1979. Applicant: LOTT MOTOR 
LINES, INC., West Cayuga Street, (P.O. 
Box 751), Moravia, NY 13118. 
Representative: E. Stephen Heisley, 805 
McLachlen Bank Bldg., 666 Eleventh St., 
NW, Washington, DC 20001. Cleaning 
products (except in bulk), from Bristol, 
PA to points in NY, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper(s): Purex Corp., 1414 
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North Radcliffe St., Bristol, PA 19007. 
Send protests to: Anne C. Siler, TA, ICC, 
910 Federal Bldg., Ill W. Huron St., 
Buffalo. NY 14202. 

MC105007 (Sub-65), filed November 9, 
1979. Applicant: MATSON TRUCK 
LINES, INC. 1407 St. John Ave., Albert 
Lea, MN 56007. Representative: Robert 
S. Lee, 1000 First National Bank Bldg., 
Minneapolis, MN 55402. Hides from 
Denver and Greeley, CO, Chicago, IL, 
Detroit, MI, Omaha, NE and Sioux Falls, 
SD to Hastings, MN, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper(s): Master, Inc., 287 
E. 6th St., St. Paul, MN 55101. Send 
protests to Judith L. Olson, TA, ICC, 414 
Fed. Bldg., 110 S. 4th St., Minneapolis, 
MN 55401. 

MC 102567 (Sub-245TA), filed October 

1.1979. Applicant: McNAIR 
TRANSPORT. INC., P.O. Drawer 5357, 
Bossier City, LA 71111. Representative: 
Joe C. Day, 13403 Northwest Freeway— 
Suite 130, Houston, TX 77040. Petroleum 
and petroleum products, in bulk, in tank 
vehicles , from Shreveport, LA to all 
points in the U.S. (except AK and HI), 
for 180 days. Supporting shippers): 

Atlas Processing Company. 3333 
Midway St, Shreveport, LA 71103. Send 
protests to Robert J. Kirspel, DS, ICC, 
T-9038 Federal Bldg., 701 Loyola Ave., 
New Orleans, LA 70113. 

MC 108207 (Sub-538TA), filed June 28, 
1979. Applicant: FROZEN FOOD 
EXPRESS, INC., P.O. Box 225888, Dallas. 
TX 75265. Representative: M. W. Smith 
(same as applicant). Such commodities 
as are dealt in by wholesale, retail 
chain grocery, and food business houses 
(except commodities in bulk) from 
points in IL to points in IN, OH. MN, and 
MI, for 180 days. Supporting shipper(s): 
Dry Storage Corp., 2005 W. 43, Chicago, 
IL 60609. Send protests to: Opal M. 

Jones, TCS, Room 9A27, 819 Taylor St., 
Fort Worth, TX 76102. 

MC 108207 (Sub-539TA), filed October 

30.1979. Applicant: FROZEN FOOD 
EXPRESS. INC., 318 Cadiz St.. P.O. Box 
225888, Dallas, TX 75265. 

Representative: M. W. Smith (address as 
above). Meat, meat products, meat 
byproducts, and articles distributed by 
meat packinghouses, and foodstuffs, 
from Denver, Rocky Ford, and Colorado 
Springs, CO to points in CA, AZ, NM, 

TX. LA, MS, AR, OK, KS. MO. TN, KY. 
OH, IN, MI, IL, WI, MN, NE, 1A and UT, 
for 180 days. Underlying ETA filed. 
Supporting shipper(s): Bee Bee Que, 7033 
E. 49th Ave., Commerce City, CO 80022. 
Send protests to: Opal M. Jones, TCS, 
Room 9A27, 819 Taylor St., Fort Worth, 
TX 76102. 

MC 115557 (Sub-28TA), filed 
September 21,1979. Applicant: 


CHARLES A. McCAULEY, 308 Leasure 
Way, New Bethlehem, PA 16242. 
Representative: Henry M. Wick, Jr., Esq.; 
David M. O’Boyle, Esq., WICK, VUONO 
& LAVELLE, 2310 Grant Building, 
Pittsburgh, PA 15219. Plywood, veneer, 
flakeboard and equipment, materials 
and supplies used in the manufacture, 
sale or distribution of new furniture, 
between the facilities of Jamestown 
Plywood Corporation, Jamestown, NY, 
on the one hand, and, on the other, St. 
Charles, IL, Henderson KY, High Point 
and West Jefferson, NC, Atkins, VA, 
Princeton, WV, and points in IN, MA, 
and PA, for 180 days. An underlying 
ETA seeks 90 days authority. Supporting 
shipper(s): Jamestown Plywood 
Corporation, 34 Steele Street, 

Jamestown, NY, 14701. Send protests to: 
ICC, 101 N. 7th St.. Philadelphia, PA 
19106, Room 620. 

MC 115917 (Sub-35TA), filed 
November 19,1979. Applicant: 
UNDERWOOD & WELD COMPANY, 
INC., P.O. Box 247, Crossnore, NC 28618. 
Representative: Wilmer B. Hill, 805 
McLachlen Bank Building, 666 Eleventh 
St., NW., Washington, DC 20001. Salt 
and salt products (except in bulk) from 
points in Harris and Ft. Bend, Counties, 
TX to points in AL, FL, GA, MS, NC, SC 
and TN, for 180 days. An underlying 
ETA seeks 90 days authority. Supporting 
8hipper(s): United Salt Corp., 4151 
Southwest Fwy., Suite 508, Houston, TX 
77027. Send protests to: Sheila Reece, T/ 
A. 800 Briar Creek Rd—Rm CC516, 
Charlotte. NC 28205. 

MC 116077 (Sub-430TA). Applicant: 
DSI TRANSPORTS. INC., 4550 One Post 
Oak Place/Suite 300, Houston, TX 77027. 
Representative: Frank C. Redfield (same 
as applicant). Hydrofluoric acid, in bulk, 
in shipper-owned trailers from Pittsburg, 
CA to points in the states of OK and TX 
and to Metropolis, IL and Cinzia, NM, 
for 180 days. Supporting shipper(s): 
Allied Chemical Corporation, 
Morristown, NJ 07960. Send protests to: 
John F. Mensing, DS, I.C.C., 515 Rusk 
Ave. #8610, Houston, TX 77002. 

MC 116077 (Sub-431TA). Applicant: 
DSI TRANSPORTS, INC., 4550 One Post 
Oak Place/Suite 300, Houston, TX 77027. 
Representative: Frank C. Redfield (same 
as applicant). Hydrofluoric acid, in bulk, 
in tank vehicles from the plantsite of 
Allied Chemical Co., at or near Baton 
Rouge, LA to Pittsburg, CA, for 180 days. 
Supporting shipper(s): Allied Chemical 
Corporation, Morristown, N.J. 07960. 
Send protests to: John F. Mensing, DS, 
ICC, 515 Rusk Ave. #8610, Houston, TX 
77002. 

MC 119777 (Sub-428TA), filed Oct 4. 
1979. Applicant: LIGON SPECIALIZED 
HAULER, INC., P.O. Drawer ”L", 


Madisonville, Ky. 42431. Representative: 
Carl U. Hurst, Attorney, (same as 
above). Expanded plastic insulation, 
from the facilities of Styro Fabricators, 
Inc. at Kansas City, MO, to points in the 
US, (except AK and HI). Supporting 
shipperfs): Robert L. Harris, Styro 
Fabricators, Inc., 3143 Bell St., Kansas 
City, MO 64111. Send protests to: Ms. 
Clara L. Eyl, T/A, ICC, 426 Post Office 
Bldg., Louisville, Ky. 40202. 

MC 119777 (Sub-429TA), filed Oct. 9, 
1979. Applicant: LIGON SPECIALIZED 
HAULER, INC., P.O. Drawer L. 
Madisonville, Ky. 42431. Representative: 
Carl U. Hurst, Attorney, P.O. Drawer 
"L”, Madisonville, Ky. Carbon and 
graphite products, from facilities of 
Superior Graphite Co., in Christian Co., 
KY, to Windsor, CT; Chicago, Galena 
and Havana, IL, New Castle, IN, 
Louisville, KY, Baltimore, MD, Dayton, 
Defiance, Dover, Elyria, Hamilton and 
Ironton, OH; Easton, Grove City and 
Wilmerding, PA, and Lufkin, TX. 
Supporting shipperfs): Superior Graphite 
Co., 20 N. Wacker Dr., Chicago, IL 60606. 
Send protests to: Ms. Clara L Eyl, T/A, 
ICC, 426 Post Office Bldg., Louisville, Ky. 
40202. 

MC 119917 (Sub-62TA), filed 
September 26,1979. Applicant: DUDLEY 
TRUCKING COMPANY, INC., 724 
Memorial Drive, S.E., Atlanta, GA 30316. 
Representative: Theodore Polydoroff, 
Suite 301,1307 Dolley Madison Blvd., 
McLean, VA 22101. Bakery products 
(except frozen) between Atlanta and 
Macon, GA, on the one hand, and, on 
the other, Denver, CO, and (2) from 
Denver, CO to Oklahoma City, OK, and 
San Antonio, Dallas, and Houston, TX. 
(1) and (2) above are restricted to 
shipments originating at or destined to 
facilities of Keebler, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper(s): Keebler 
Compnay, One Hollow Tree Land, 
Elmhurst, IL 60126. Send protests to: 

Sara K. Davis 

T/A, ICC 1252 W. Peachtree St., N.W. 
Room 300, Atlanta, GA 30309. 

MC 123407 (Sub-619TA), filed October 

16,1979. Applicant: SAWYER 
TRANSPORT, INC., Sawyer Center, 
Route 1, Chesterton, IN 46304. 
Representative: H.E. Miller, Jr. (same 
address as applicant). Fencing, and 
supplies and materials used in the 
installation thereof, from Gladstone and 
Stephenson, MI, to points in AL, AR, 

CO, FL, GA, IL, IN. IA, KS, KY. LA. MN, 
MS, MO, NE, NC. ND. OH. OK, SC, SD, 
TN, TX, VA, WV, and WI for 180 days. 
Supporting shipperfs): Habitant 
Corporation, P.O. Box 111, 335 S. River 
Road, Bay City, MI 48707. Send protests 
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to: Annie Booker. TA, ICC 219 S. 
Dearborn, Room 1386, Chicago, IL 60604. 

MC 128007 (Sub-149TA), filed 
November 19.1979. Applicant: HOFER, 
INC., P.O. Box 583. Pittsburg, KS 66762. 
Representative: Larry E. Greeg, 641 
Harrision, Topeka, KS 66601. Boxed 
meat and related articles, between 
Pittsburg, KS, on the one hand, and 
points in AR. MO, OK & TX, on the 
other; common irregular, for 180 days; 
Supporting shipper: Kretschmar Brands, 
Inc., 1220 West 4th, Pittsburg, KS 66762; 
Send protests to: M.E. Taylor, DS, ICC. 
101 Litwin Bldg., Wichita, KS 67202. 

MC 128087 (Sub-9TA), filed November 

5.1979. Applicant: JOHN N. JOHN, III, 
INC., 1000 West Second Street, Crowley, 
LA 70526. Representative: John N. John, 
III (same address as applicant). Liquid 
amorphous polyproplylene from Cedar 
Bayou, TX to Crowley, LA, for 180 days. 
Supporting shipper(s): Hercules 
Incorporated, 3169 Holcomb Bridges Rd., 
Suite 700, Norcross, GA 30071. Send . 
protests to: Robert J. Kirspel, DS, ICC T- 
9038 U.S. Federal Bldg., 701 Loyola Ave., 
New Orleans. LA 70113. 

MC 128837 (Sub-llTA), filed October 

15.1979. Applicant: TRUCKING 
SERVICE. INC., P.O. Box 229, 

Carlinville, IL 62656. Representative: 
Michael W. O’Hara, 300 Reisch Bldg., 
Springfield, IL 62701. Fibrous glass 
products and materials, mineral wool, 
mineral woo! products and materials, 
insulated air ducts, insulating products 
and materials; glass fibre rovings, yam 
and strands, glass fibre mats and 
mattings, flexible air ducts (except 
commodities in bulk), from Pauline. 
Olathe, Lenexa and Kansas City, KS and 
Kansas City. MO to points in IL, IN, IA, 
MI, MN and WI, and from Bensonville, 

IL to IN. LA, MI. OH and WI for 180 
days. An underlying ETA seeks 90 days 
authority. Supporting shipper(s): Certain 
Teed Corporation, Insulation Group, 

P.O. Box 860, Valley Forge, PA 19482. 
Send protests to: Annie Booker, TA, 

ICC, 219 S. Dearborn, Room 1388, 
Chicago, IL 60604. 

MC 129537 (Sub-44TA), filed 
September 25,1979. Applicant: REEVES 
TRANSPORTATION COMPANY, INC., 
a Florida corporation, Route 5, Dews 
Pond Road. Calhoun, GA 30701. 
Representative: John C. Vogt, Jr., 406 N. 
Morgan St., Tampa, FL 33602. Carpeting, 
floor covering, carpet padding, 
materials, supplies, and equipment used 
in the installation and manufacture 
thereof, to. from,*and between all points 
in the state of GA on the one hand and 
all points in the state of NM on the other 
hand, for 180 days. An underlying ETA 
seeks 90 days authority. Supporting 
shipper(8): There are (29) shippers. 


"Their statements may be examined at 
the office listed below and 
Headquarters." Send protests to: Sara K. 
Davis T/A, ICC. 1252 W. Peachtree St. 
NW., Room 300, Atlanta, GA 30309. 

MC 133917 (Sub-6TA), filed November 

7.1979. Applicant: CARTHAGE 
FREIGHT LINE, INC., P.O. Box 315, 
Carthage, TN 37030. Representative: 
Walter Harwood, P.O. Box 15214, 
Nashville, TN 37215. Common carrier 
regular routes: Commodities that are 
dealt in by wholesale and retail grocery 
and food business houses, retail chain 
department stores and drug stores 
(except commodities or commodities in 
bulk), between Chattanooga, TN and 
Atlanta, GA via Interstate Hwy 75, 
serving no intermediate points, and 
serving Chattanooga, TN for purposes of 
joinder only, for 180 days. Supporting 
shipperfs): Colgate-Palmolive Co., Inc., 
State & Warner Streets, Jeffersonville, 

IN 47130. Send protests to: Glenda Kuss, 
TA, ICC, Suite A-422, 801 Broadway, 
Nashville. TN 37203. 

Note.—Applicant proposes to serve the 
commercial zone of Atlanta and also 
applicant proposes to Tack the authority 
sought here at Louisville, KY and 
Chattanooga, TN. 

MC 134387 (Sub-79TA), filed 
November 6,1979. Applicant: 
BLACKBURN TRUCK LINES, INC., 4998 
Branyon Ave., South Gate, CA 90280. 
Representative: Knapp, Grossman & 
Marsh, 707 Wilshire Blvd., Suite 1800, 

Los Angeles. CA 90017. Containers and 
•container closures, from Los Angeles 
County, CA, to Denver, CO, and a 15- 
mile radius thereof, for 180 days. An 
underlying ETA seeks up to 90 days 
operating authority. Supporting 
shipper(s): National Can Corp., 1657 
Rollins Rd., Burlingame, CA 94010. Send 
protests to: Irene Carlos, TA, I.C.C., 300 
N. Los Angeles St., Rm. 1321, Los 
Angeles, CA 90012. 

MC 134387 (Sub-80TA), filed 
November 15,1979. Applicant: 
BLACKBURN TRUCK LINES INC.. 4998 
Branyon Avenue, South Gate, CA 90280. 
Representative: Patricia M. Schnegg, 
Knapp, Grossman & Marsh, 707 Wilshire 
Blvd., Suite 1800, United California Bank 
Building, Los Angeles, CA 90017. 
Containers and closures, from Denver, 
CO and a 15 mile radius to all points in 
CA, for 180 days. An underlying ETA 
seeks up to 90 days operating authority. 
Supporting shipper(s): Continental Can 
Company, U.S.A., 155 Bovet Road, San 
Mateo, CA 94402. Send protests to: Irene 
Carlos, TA, ICC, Room 1321 Federal 
Bldg., 300 No. Los Angeles St., Los 
Angeles, CA 90012. 

MC 134477 (Sub-385TA), filed 
November 13.1979. Applicant: 


SCHANNO TRANSPORTATION, INC., 

5 W. Mendota Rd., W. St. Paul, MN 
55118. Representative: Thomas D. 
Fischbach, P.O. Box 43496, St. Paul, MN 
55164. (1) Canned goods; and (2) Such 
commodities as are dealt in or used in 
the manufacture of canned goods 
(except frozen foodstuffs and 
commodities in bulk) between the 
facilities of Friday Canning Corp. at or 
near New Richmond, Coleman, Gillett, 
Shawano, Chilton, Oakfield, Eden and 
Sussex, WI, on the one hand, and, on the 
other, points in AL, AR, CT, DE, FL, GA, 
IL. IN, IA, KS, KY, LA. ME, MD, MA, MI, 
MN. MS. MO. ND, NH, NE. NJ. NY. NC, 
OH, OK, PA, RI, SC. SD, TN, TX. VT, 

VA, WV and DC, for 180 days. 
Supporting shipperfs): Friday Canning 
Corp. New Richmond, WI 54017. Send 
protests to: Judith L. Olson, TA. ICC, 414 
Fed. Bldg., 110 S. 4th St., Minneapolis, 
MN 55401. 

MC 135007 (Sub-80TA), filed October 

22.1979. Applicant: AMERICAN 
TRANSPORT, INC., 7850 "F" Street, 
Omaha, NE 68127. Representative: 

Arthur J. Cerra, 2100 TenMain Center, P. 
O. Box 19251, Kansas City. MO 64141. 
Contract carrier, irregular routes: Meat, 
meat products, meat by-products, and 
articles distributed by meat 
packinghouses as described in Sections 
A and C of Appendix I to the report in 
Descriptions in Motor Carrier 
Certificates 61 M.C.C*209 and 766 
(except hides and commodities in bulk) 
from the facilities of Royal Packing 
Company at National Stockyards, IL and 
St. Louis, MO to the commercial zones 
of Philadelphia, PA; Boston, MA; and 
points in NJ and NY for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipperfs): Royal Packing 
Company, Marc Sokolik, St. Clair Ave. & 
Ice Plant Rd., P.O. Box 156, National 
Stockyards, IL 62071. Send protests to: 
D/S Carroll Russell. ICC, Suite 620,110 
North 14th St., Omaha, NE 68102. 

MC 135797 (Sub-277TA), filed October 

1.1979. Applicant: J. B. HUNT 
TRANSPORT. INC., P.O. Box 130, 

Lowell, AR 72745. Representative: Paul 
R. Bergant, same address as applicant. 
Animal feed ingredients from Clearfield, 
UT and Idaho Falls, ID to facilities of 
Ralston Purina Company at or near 
Clinton. LA; Oklahoma City, OK and 
Union City, GA. for 180 days. 

Underlying ETA seeks 90 days 
authority. Supporting shipper(s): Ralston 
Purina Company, Checkerboard Square, 
St. Louis, MO 63188. Send protests to: 
William H. Land, DS, 3108 Federal Bldg., 
Little Rock, AR 72201. 

MC 135797 (Sub-278TA), filed October 

1.1979. Applicant: J. B. HUNT 
TRANSPORT, INC., P.O. Box 130, 
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Lowell. AR 72745. Representative: Paul 
R. Bergant, same address as applicant. 
(1) Foodstuffs, pet foods, and animal 
feeds, (2) Such commodities that are 
used in the processing, milling, 
packaging, manufacturing or sale of 
foodstuffs, pet foods and animal feeds 
(except commodities in bulk, in tank 
vehicles), between points in the U.S. in 
and east of ND, SD, NE, CO, OK and TX, 
restricted to traffic originating at or 
destined to the facilities of Carnation 
Company, for 180 days. Supporting 
shipper(8): Carnation Company, 5045 
Wilshire Blvd., Los Angeles, CA 90036. 
Send protests to: William H. Land. DS, 
3108 Federal Bldg.. Little Rock, AR 
72201. 

MC 135797 (Sub-279TA), filed 
November 6,1979. Applicant: J. B. HUNT 
TRANSPORT, INC., P.O. Box 130, 

Lowell, AR 72745. Representative: Paul 
R. Bergant, same address as applicant. 
Paper and paper products, from points 
in CA, FL, IN. LA, Ml, MN, MO, NC. OH, 
TN. TX, VT, WA and WI to Siloam 
Springs, and Springdale, AR, for 180 
days. Underlying ETA seeks 90 days 
authority. Supporting shipper(s): 
Outreach Publications, P.O. Box 1010, 
Siloam Springs, AR 72761; Northwest 
Arkansas Paper Co., 500 E. Meadow, 
Springdale, AR 72764. Send protests to: 
William H. Land, DS, 3108 Federal Bldg., 
Little Rock, AR 72201. 

MC 135797 (Sub-280TA), filed 
November 8,1979 Applicant: J. B. HUNT 
TRANSPORT, INC., P.O. Box 130, 

Lowell, AR 72745. Representative: Paul 
R. Bergant, same address as applicant. 
Such commodities as are dealt in or 
used by retail, discount, department and 
variety stores (except commodities in 
bulk) from points in NJ and NY to Ft. 
Worth, TX, for 180 days. Supporting 
shipper(s): Dillards Department Stores, 
P.O. Box 671. Little Rock, AR 72203. 

Send protests to: William H. Land, DS, 
3108 Federal Bldg., Little Rock, AR 
72201. 

MC 136607 (Sub-lTA), filed November 

7,1979. Applicant: LARRY BREEDEN 
d.b.a. BREEDEN WRECKER SERVICE, 
1301 Fayetteville Rd., Van Buren, AR 
72956. Representative: Gene Kuykendall, 
1821 Phoenix, Ft. Smith, AR 72901. 
Wrecked or disabled motor vehicles by 
wrecker equipment only, from points in 
CA. AZ, AL, NM, TX, OK. CO. KS. NE. 
MN. IA, MO, LA. WI, IL. IN, KY. TN. 

MS, OH. MI, PA. WV. NC, SC, GA, FL, 
NV, UT, VA. to Ft. Smith, AR; 
replacement vehicles for wrecked or 
disabled motor vehicles, by use of 
wrecker equipment only, for 180 days. 
Supporting shipper(s): 4 supporting 
shippers. Send protests to: William H. 


Land, DS. 3108 Federal Bldg., Little 
Rock, AR 72201. 

MC 138517 (Sub-198TA), filed Nov. 5, 
1979. Applicant: SOUTHWEST 
EQUIPMENT RENTAL, INC., d.b.a. 
SOUTHWEST MOTOR FREIGHT, 2931 
S. Market St., Chattanooga. TN 37410. 
Representative: Patrick E. Quinn (same 
address as applicant). Carpet and 
materials, equipment and supplies used 
in the sale and distribution of carpet, 
from points in GA, SC, TN and MS to 
points in and West of MT, WY, CO, TX, 
and OK, for 180 days. Supporting 
shipper(s): William Volker & Company, 
945 California Dr., Burlingame, CA 
94010. Send protests to: Glenda Kuss, 
TA, ICC. Suite A-422, 801 Broadway, 
Nashville, TN. 

MC 138157 (Sub-199TA), filed 
November 8.1979. Applicant: 
SOUTHWEST EQUIPMENT RENTAL, 
INC. d.b.a. SOUTHWEST MOTOR 
FREIGHT. 2931 S. Market St., 
Chattanooga, TN 37410. Representative: 
Patrick E. Quinn (same address as 
applicant). General Commodities, 
except those of unusual value, Class A 
and B explosives, household goods as 
defined by the Commission, 
commodities in bulk, commodities 
requiring special equipment and those 
injurious or contaminating to other 
lading , from the facilities of USC 
Shippers Association at or near Los 
Angeles. CA to points in WA, OR, ID, 
NV, UT, CA and AZ, for 180 days. 
RESTRICTION: Restricted to traffic 
originating at the facilities of USC 
Shipper Association and destined to 
points named in the destination 
territory. Supporting shipper(s): USC 
Shippers Association. 724 W. Cowles 
St., Long Beach, CA 90813. Send protests 
to: Glenda Kuss, TA, ICC, A-422 U.S. 
Court House, 801 Broadway, Nashville, 
TN 37203. 

MC 138177 (Sub-9TA), filed October 

26,1979. Applicant: BROWN 
TRUCKING, INC., 7622 Apple Valley 
Rd., Germantown, TN 38138. 
Representative: Howard Brown, 7622 
Apple Valley Rd., Germantown, TN 
38138. Cement , between Memphis, TN 
and Foreman, AR. on the one hand, and 
on the other, points in AR, TN and MS, 
for 180 days. An underlying ETA seeks 
90 days authority. Supporting shipper(s): 
Arkansas Cement Corp., PO. Box 13181, 
2169 Channel, Memphis, TN 38113. Send 
protests to: Floyd A. Johnson, Suite 
2006—100 N. Main St., Memphis, TN 
38103. 

MC 138237 (Sub-12TA), filed 
September 24,1979. Applicant: METRO 
HAULING INC., P.O. Box 88824 Tukwila 
Branch, Seattle, WA 98188. 


Representative: Jack R. Davis, 1100 IBM 
Building, Seattle, WA 98101. General 
commodities (except household goods, 
and classes A and B explosives) in 
cargo containers and empty containers, 
between Portland. OR and commercial 
zones, Longview, WA and commercial 
zones, Seattle, WA and commercial 
zones, Tacoma. WA and commercial 
zones and Vancouver, WA and 
commercial zones, restricted to 
shipments having a prior or subsequent 
movement by water, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper(s): Italian Line Trans 
American Steamship Agency, Inc., 900 
4th Ave. Suite 2845, Seattle, WA 98164; 
International Shipping Company, Inc., 
Norton Bldg., 801 2nd Ave, Seattle, WA 
98104; General Steamship Corp, Suite 
3131,1001 4th Ave., Seattle, WA 98154; 
U.S. Navagation (Balfour Dalgety 
Marine), 301 Norton Bldg, Seattle, WA 
98104. Send protests to: Shirley M. 
Holmes, T/A, ICC, 858 Federal Building, 
Seattle. WA 98174. 

MC 139577 (Sub-44TA), filed October 

2.1979. Applicant: ADAMS TRANSIT. 
INC., P.O. Box 338, Friesland, WI 53935. 
Representative: Wayne W. Wilson, 150 
E. Gilman St., Madison, WI 53703. 
Foodstuffs (except commodities in bulk) 

(a) from Hoopeston and Princeville, IL to 
Burlington, LA, Sikeston, MO, Cincinnati, 
Cleveland, Columbus, Dayton and 
Fostoria, OH. Memphis, TN and Green 
Bay, Mayville and Milwaukee, WI and 

(b) from Mayville, WI to Chicago and 
Hoopeston, IL, Burlington, IA, Sikeston, 
MO and Memphis, TN. Restricted to 
shipments originating at the facilities of 
Joan of Arc Company, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper(s): Joan of Arc 
Company, 2231 W. Altorfer Drive, 

Peoria, IL 61614. Send protests to: John 
E. Ryden, DS, ICC, 517 E. Wisconsin 
Ave., Rm 619, Milwaukee, WI 53202. 

MC 139587 (Sub-24TA), filed October 

3.1979. Applicant: BROWN 
REFRIGERATED EXPRESS, INC., P.O. 
Box 603, Fort Scott, KS 66701. 
Representative: Wilburn L Williamson, 
Suite 615-East, The Oil Center, 2601 
Northwest Expressway, Oklahoma City, 
OK 73112. Malt beverages from St. 

Louis, MO to Arkansas City, KS; 
common, irregular, for 180 days. 
Supporting shipper Ark Valley 
Distribution, Inc., 1003 W. Madison, 
Arkansas City, KS 67005. Send protests 
to: M. E. Taylor, DS, ICC, 101 Li twin 
Bldg., Wichita, KS 67202. 

MC 139667 (Sub-4TA), filed October 9, 
1979. Applicant: CHARLES SCHMIDT, 
JR., 906 Meadow Lane, Salem, IL 62881. 
Representative: Michael W. O’Hara, 300 
Reisch Bldg., Springfield, IL 62701. 
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Contract carrier irregular routes: 
Printed matter for the account of World 
Color Press, Inc., from Salem. IL to 
Indianapolis, IN (Restricted to traffic 
having a subsequently movement by 
rail) for 180 days. An underlying ETA 
seeks 90 days authority. Supporting 
shipperfs): World Color Press, Inc., Box 
1248, Effingham, IL 62401. Send protests 
to: Annie Booker. TA. ICC, 219 S. 
Dearborn, Room 1388, Chicago, IL 60604. 

MC 139697 (Sub-5TA). filed June 5, 
1979. Applicant: EDWARD BRUCE 
WAGONER D.B.A. WAGONER 
TRANSPORTATION, 19562 Dice Street, 
South Bend, IN 46614. Representative: 
Morton E. Kiel, Suite 1832, 2 World 
Trade Center, New York. NY 10048. 
Contract Carrier. Irregular Routes: 
foodstuffs and materials, supplies and 
equipment used in the manufacture of 
foodstuffs, between points in IN, on the 
one hand, and on the other, points in 
OH. KY. TN, AL. MS. LA. TX, AR, OK. 
KS, MO. EL, IN, IA, NE, ND. SD, MN, WJ 
and MI and from Cockeysville, MD to 
South Bend. IN, for 180 days. Supporting 
shipper. McCormick Company, Inc., 

Food Service All Portions Division, PO 
Box 15, Cockeysville, MD 21030. Send 
protests to: Beverly J. Williams, ICC, 46 
E. Ohio St, Rm 29, Indianapolis, IN 
46204. 

MC 141867 (Sub-13TA), filed 
September 5,1979. Applicant; 
SPECIALIZED TRUCKING SERVICE, 
INC, 2301 Milwaukee Way, Tacoma, 

WA 98421. Representative: Ronald R. 
Brader, same as above. Items and 
materials as are dealt in or used by 
manufacturers of insulation, between 
Logan, UT and points in CA, OR, WA. 
NV. ID. MT. WY, CO and AZ, for 180 
days. An underlying ETA seeks 90 days 
authority. Supporting shipperfs): Bruce 
Allsop Insulation Co., 1100 Anvil Rd.. 
Hyrum, UT 84319. Send protests to: 
Shirley M. Holmes, T/A, ICC. 858 
Federal Building, Seattle, WA 98174. 

MC 141867 (Sub-14TA), filed October 

10,1979. Applicant: SPECIALIZED 
TRUCKING SERVICE, INC., 2301 
Milwaukee Way, Tacoma, WA 98421. 
Representative: Ronald R. Brader (same 
as above). Potato chips, com chips and 
miscellaneous snack foods, from points 
in CA to points in OR. WA and UT, for 
180 days. An underlying ETA seeks 90 
days authority. Supporting shipper(8): 
Granny Goose Foods, 930 E. 98th Ave., 
Oakland, CA 94603. Send protests to: 
Shirley M. Holmes, T/A. ICC. 858 
Federal Building, Seattle, WA 98174. 

MC 141877 (Sub-3TA), filed October 1. 
1979. Applicant: ROBERT J. RATHWAY 
and WILLIAM C. PAULL, JR. d.b.a. 
WOLFE & WOLFE, 305 Crossland Ave., 
Uniontown. PA 15401. Representative: 


John A. Pillar, 1500 Bank Tower, 307 
Fourth Ave., Pittsburgh, PA 15222. 
Pulverized limestone from Ben wood. 
WV to points in Belmont, Harrison. 
Monroe and Jefferson Counties. OH 
Allegheny, Butler, Fayette and 
Westmoreland Counties, PA and 
Harrison County, WV for 180 days. 
Supporting shipper(s): Benwood 
Limestone Co., P.O. Box 68, Benwood, 
WV 26031. Send protests to: I.C.C., 101 
N. 7th St., Rm. 620, Philadelphia, PA 
19106. 

MC 143127 (Sub-58TA), filed October 

4.1979. Applicant: K. J. 
TRANSPORTATION. INC., 6070 Collett 
Road. Victor, NY 14564. Representative: 
Linda A. Calvo, Traffic Mgr. (address 
same as above). (1) Foodstuffs, pet 
foods, and animal feeds, and (2) such 
commodities that are used in the 
processing, milling, packaging, 
manufacture, or sale of foodstuffs, pet 
foods, and animal feeds (except 
commodities in bulk and except frozen), 
between all points in the United States 
in and east of the states of ND, SD, NE, 
CO, OK and TX. Restricted to traffic 
originating at or destined to the facilities 
of the Carnation Company, for 180 days. 
Supporting shipper(s): Carnation 
Company, 5045 Wilshire Blvd., Los 
Angeles, CA 90038. Send protests to: 
Anne C. Siler, TA, ICC, 910 Federal 
Bldg., Ill West Huron Street, Buffalo, 

NY 14202. 

MC 143607 (Sub-18TA). filed 
September 19,1979. Applicant: 
BAYWOOD TRANSPORT, INC., Route 
6, Box 2611, Waco, TX 76706. 
Representative: E. Stephen Heisley, 666 
Eleventh St NW., Washington, D.C. 
20001. Contract carrier, irregular routes, 
Meats, meat products and articles 
distributed by meat packinghouses as 
described in Motor Carrier Certificates 
61 MCC 209 & 766 (except hides and 
commodities in bulk) between the 
facilities of Swift & Co. in the US (except 
AK & HI) on the one hand, and, on the 
other, all points in the US (except AK & 
HI) under continuing contract with Swift 
& Co. of Chicago, IL for 180 days. 
Underlying ETA filed. Supporting 
shipper(s): Swift & Company, 115 West 
Jackson Blvd., Chicago. IL 60604. Send 
protests to: Opal M. Jones, TCS, ICC, 
9A27 Federal Bldg., 819 Taylor St., Ft. 
Worth, TX 76102. 

MC 144197 (Sub-2TA), filed October 

15.1979. Applicant: KEYBOARD 
CARRIAGE, INC., 801 S. 13th, Louisville, 
KY 40207. Representative: Rudy Yessin, 
314 Wilkinson Street, Frankfort, KY 
40601. Household dishwashing 
machines; household dishwashing 
machine parts; compactors-household 
type; commercial products—food 


processing equipment and machinery, 
materials and supplies used in the 
manufacture of the commodities named 
herein. (1) Between the manufacturing 
facilities of the Hobart Corporation 
located in the states of OH, KY. GA. AL, 
LA, SC, UT, MN, IL, KS, and PA on the 
one hand, and all points and places in 
the Continental US, on the other hand. 
(2) Between the facilities of the Hobart 
Corporation located in the states listed 
in paragraph no. (1) above. Supporting 
shipperfs): Hobart Corporation, World 
Headquarters Avenue, Troy, OH 45374. 
Send protests to: Ms. Clara Eyl, T/A. 
ICC, 426 Post Office Bldg., Louisville, Ky 
40201. 

MC 144827 (Sub-39TA), filed October 
r 30,1979. Applicant: DELTA MOTOR 
FREIGHT, INC., 2877 Farrisview. 
Memphis, TN 38118. Representative: R. 
Connor Wiggins, Jr., Suite 909—100 N. 
Main Bldg., Memphis, TN 38103. 
Foodstuffs, other than frozen, and 
except meat, meat products and meat 
by-products, from the facilities of Lester 
Brokerage Co., Inc., at or near Dallas, 

TX to New York, NY and its commercial 
zone. Deliveries will be made to several 
burroughs and townships in and around 
New York and in its zone, for 180 days. 
An underlying ETA seeks 90 days 
authority. Supporting shipper(s): Lester 
Brokerage Co., Inc., 11106 Marrisoq 
Lane, Dallas. TX 75229. Send protests to: 
Floyd A. Johnson, Suite 2006—100 N. 
Main, Memphis, TN 38103. 

MC 144827 (Sub-40TA). filed 
November 1,1979. Applicant: DELTA 
MOTOR FREIGHT, INC., 2877 
Farrisview, Memphis. TN 38117. 
Representative: R. Connor Wiggins, Jr., 
Suite 909—100 N. Main St., Memphis. 

TN 38103. General commodities (except 
articles of unusual value, classes A &B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment) which at the time are 
moving on bills of lading of freight 
forwarders, from Boston, MA to Dallas, 
TX, for 180 days. An underlying ETA 
seeks 90 days authority. Supporting 
shipperfs): Florida-Texas Freight, Inc., 
P.O. Box 670777, Miami. FL 33167. Send 
protests to: Floyd A. Johnson, Suite 
2006—100 N. Main. St., Memphis, TN 
38103. 

MC 144927 (Sub-26TA), filed 
September 21,1979. Applicant: 
REMINGTON FREIGHT LINES. INC., 
Box 315, U.S. 24 West, Remington, IN 
47977. Representative: Warren C. 
Moberly, 777 Chamber of Commerce 
Bldg., 320 North Meridian Street, 
Indianapolis, IN 46204. Sound 
recordings, both plastic non-breakable 
disk type and tape (blank or recorded), 
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plastic articles other than expanded\ 
record sleeves, jackets and labels (1) 
between plantsite facilities of Capitol 
Records, Inc., located at Glenbrook, CT, 
Bethlehem, PA, Winchester, VA, 
Jacksonville, IL and Roselle-Cranford, 

NJ, and (2) from plantsite facilities of 
Capitol Records, Inc., located at 
Bethlehem, PA to Linden, NJ and 
Tappan, NY, and (3) from points in CT, 
NY, NJ. and VA to plantsites set forth in 
(1) and (2) above for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper(s): Capitol Records, 
Inc., 2980 Avenue B, Behtlehem, PA 
18017. Send protests to: Beverly J. 
Williams, ICC, 429 Federal Bldg., 46 E. 
Ohio St., Indianapolis, IN 46204. 

MC144927 (Sub-27TA), filed 
September 25,1979. Applicant: 
REMINGTON FREIGHT LINES, INC., 
Box 315, U.S. 24 West, Remington, IN 
47977. Representative: Gerald R. Morlan 
(same address as applicant). Com 
starch, dextrin and dehydrated corn 
syrup, except in bulk or tank trailers 
from Hammond, IN to the states of MN, 
IA, MO, WI. IL, IN, KY, TN, MI, OH. NY. 
PA. WV, VA, NC, SC. MA. CT. NJ, DE, 
and MD for 180 days. An underlying 
ETA seeks 90 days authority. Supporting 
shippers): American Maize-Products 
Co., 113th Indianapolis Blvd., Hammond, 
IN 46328. Send protests to: Beverly J. 
Williams, ICC, 429 Federal Bldg., 46 E. 
Ohio St., Indianapolis, IN 46204. 

MC 145627 (Sub-3TA), filed September 

26.1979. Applicant: M & T TRUCKING, 
INC., 4290 State Route #7, New 
Waterford, OH 44445. Representative: 
Joseph F. Mullins, Jr.. 1700 K Street, 

NW., Washington, DC 20006. Coal from 
Rogers, OH to points in Beaver County. 
PA for 180 days. An underlying ETA 
seeks 90 days authority. Supporting 
shippers): M & S Coal Co., 39625 
Crestview Rd., Leetonia, OH 44431. Send 
protests to: I.C.C., 101 N. 7th St.. Rm. 620. 
Philadelphia, PA 19106. 

MC 145957 (Sub-3 TA), fi led October 

10.1979. Applicant: PETTIS TRUCKING 
CO.. INC., Route 4, Box 249-B, Brewton, 
AL 36426. Representative: Thomas M. 
Pettis (same address as above). (1) Slag 
and lime, from Jefferson and Shelby 
Counties, AL to Bay, Escambia. 
Okaloosa, Santa Rosa and Walton 
Counties, FL (2) Sand and gravel from 
Montgomery County. AL, to Bay, 
Escambia. Okaloosa, Santa Rosa and 
Walton Counties, FL. (3) Road-building 
materials, from Conecuh, Excambia and 
Monroe Counties, AL, to Bay. Escambia, 
Okaloosa, Santa Rosa and Walton 
Counties, FL, and to Mobile, AL for 
subsequent movement by water. (4) 
Seashells, from Bay, Escambia, 
Okaloosa, Walton and Santa Rosa 


Counties, FL to points in AL for 180 
days. Supporting shipper(s): Lanier Sand 
and Gravel Co., Route 2, Castleberry, 

AL Santa Rosa Concrete Co., Inc., P.O. 
Box 461 (501 Elmira St.), Milton, FL 
35270; David Ivey Gravel, Route 1, Box 
108, Repton, AL 36475. Send protests to: 
Mabel E. Holston, T/A, ICC, Room 
1616—2121 Building, Birmingham, AL 
35203. 

MC 145997 (Sub-14TA), filed October 

31,1979. Applicant: JEM EQUIPMENT. 
INC. P.O. Box 396, Alma, AR 72921. 
Representative: Don Garrison, P.O. Box 
1065, Fayetteville. AR 72701. (1) Fencing, 
fencing materials, wire and wire 
products; and, (2) steel wire carriers 
from the facilities of Bekaert Steel Wire 
Corporation, at or near Van Buren, AR 
to points in AZ, CA and NV for 180 
days. Underlying ETA seeks 90 days 
authority. Supporting shipper(s): Bekaert 
Steelwire Corporation, P.O. Box 668, 

Van Buren, AR 72956. Send protests to: 
William H. Land, 3108 Federal Bldg. 

Little Rock. AR 72201. 

MC 145997 (Sub-15TA), filed October 

31,1979. Applicant: JEM EQUIPMENT, 
INC., P.O. Box 396, Alma, AR 72921. 
Representative: Don Garrison, P.O. Box 
1065, Fayetteville, AR 72701. Household 
furniture, in cartons, from the facilities 
of Waldron Furniture Co., at or near 
Waldron, AR to points in CA. NJ and NY 
for 180 days. Underlying ETA seeks 90 
days authority. Supporting shipper(s): 
Waldron Furniture Co., Waldron, AR 
72958. Send protests to: William H. Land 
DS, 3108 Federal Bldg., Little Rock. AR 
72201. 

MC 145997 (Sub-16TA). filed 
November 6,1979. Applicant: JEM 
EQUIPMENT, INC., P.O. Box 398. Alma, 
AR 72921. Representative: Don Garrison, 
P.O. Box 1065. Fayetteville, AR 72701. 
Iron and steel gabions from the facilities 
of Terra Aque Conservation Division of 
Bekaert Steel Wire Corporation, at or 
near Reno, NV, to points in the U.S. 
(except AK and HI) for 180 days. 
Underlying ETA seeks 90 days 
authority. Supporting shippers): Terra 
Aqua Conservation Division of Bekaert 
Steel Wire Corporation, 4930 Energy 
Way, Reno, NV 89505. Send protests to: 
William H. Land, DS, 3108 Federal Bldg., 
Little Rock, AR 72201. 

MC 46557 (Sub-2TA). filed June 22, 
1979. Applicant: ROBERT W. GRAVERT 
d.b.a. S & R RENTALS, 5024 "I” 
Parkway. Sacramento. CA 95823. 
Representative: Raymond A. Greene, Jr., 
Handler, Baker. & Greene, 100 Pine 
Street, Suite 2550, San Francisco, CA 
94111, Phone (415) 986-1414. Contract 
carrier, irregular routes: Fabricated 
Structural steel and steel products from 
Sacramento and Fresno, CA to Reno, 


NV, for 180 days. Supporting shipper(s): 
Pittsburgh-DesMoines Steel Company, 
P.O, Box 115469, Sacramento, CA 95813. 
Send protests to: A.J. Rodriquez, 211 
Main Street, Suite 500, San Francisco, 

CA 94105. 

MC 146807 (Sub-5TA), filed September 

24.1979. Applicant: S n W 
ENTERPRISES, INC., 1 Passan Drive. 
Wilkes-Barre, PA 18702. Representative: 
Joseph F. Hoary, 121 South Main Street, 
Taylor, PA 18517. (1) Steel Wire, (2) 

Steel Wire Rope, from (1) Hanover 
Township, PA to Peoria, IL Sedalia, 

MO, Houston, TX, Seattle. WASH, (2) 
from Sedalia, MO. to Leetsdale, PA. 
Teeterboro. NJ and all points in OH, for 
150 days. An underlying ETA seeks 90 
days authority. Supporting shipper(s): 
Broderick & Bascom Rope Company, 
10440 Trenton Avenue, St. Louis, MO- 
63132. Send protests to: ICC, 101 N. 7th 
St., Philadelphia, PA-19106, Room 620. 

MC 147087 (Sub-6TA), filed October 

22.1979. Applicant: W. L GOOD 
TRUCKING, INC., Mingo, IA 50168. 
Representative: Richard D. Howe, 600 
Hubbell Bldg., Des Moines, LA 50309. 
Feed ingredients, in bags, from the 
facilities of International Distributing 
Corporation at or near Belvidere, IL and 
Marshalltown, LA, to Sioux Falls, SD, 
and points in IA, MN. and NE. for 180 
days. An underlying ETA seeks 90 days 
authority. Supporting shipper(s): 
International Distributing Corporation, 
4240 Utah. St. Louis, MO 63116. Send 
protests to: Herbert W. Allen, DS, ICC, 
518 Federal Bldg., Des Moines, LA 50309. 

MC 147157 (Sub-ITA), filed June 26, 
1979. Applicant: MARTIN TRANSFER 
AND STORAGE, INC., P.O. Box 3008, 
East Dublin, GA 31021. Representative: 
C. E. Walker, P.O. Box 1085, Columbus, 
GA 31902. Contract carrier Irregular 
routes: Newsprint paper, outbound, and 
in return movement, waste newspapers, 
cores and wood chips from plant of 
Southeast Paper Manufacturing Co., 
located in Laurens County, GA to states 
of AL, AR. FL GA, IL IN, KY, KS. LA, 
MD, MS. MO, NC, OH, OK, PA, SC, TN. 
TX, VA and WV, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper(s): Southeast Paper 
Manufacturing Co., P.O. Box 1169, 
Dublin, GA 31021. Send protests to: Sara 
K. Davis, T/A, ICC, 1252 W. Peachtree 
St., N.W., Rm. 300, Atlanta, GA 30309. 

MC 147537 (Sub-ITA), filed June 18, 
1979. Applicant: WOODROW NORMAN 
CALDWELL d.b.a. WOODY’S 
TRANSFER AND STORAGE, 122 Old 
Stage Coach Rd., Dumfries, VA 22026. 
Representative: Carroll B. Jackson, 1810 
Vincennes Rd., Richmond. VA 23229. 
Household goods as defined by the 
Commission between Washinton, DC 











Federal Register / Vol. 45, No. 6 / Wednesday, January 9, 1980 / Notices 


1969 


and points in the commercial zone 
thereof, and points in VA, on the one 
hand, and, on the other, points in AL, FL, 
CA. KY, NC, OH, and PA for 180 days. 
An underlying ETA seeks 90 days 
authority. Supporting shipper(s): Marine 
Corps Development and Education 
Command, Quantico, VA 22134. Send 
protests to: I.C.C., 101 N. 7th St., Rm. 620. 
Phila., PA 19106. 

MC147787 (Sub-3TA), filed November 

15.1979. Applicant: SOUTHERN 
DRAY AGE, INC., P.O. Box 1983, 

Jackson, MS 39205. Representative: John 
A. Crawford, P.O. Box 22567, Jackson, 
MS 39205. Contract carrier irregular 
routes; Cozy sacks, comforters and 
sleeping bags from points in Rankin and 
Lauderdale Counties, MS to points in NJ, 
IL, PA and OH, for the account of 
Continental Leisure Products. Inc., for 
180 days. An underlying ETA seeks 90 
days authority. Supporting shipper(s): 
Continental Leisure Products, Inc., P.O. 
Drawer 599, Pelahatchie, MS 39145. 

Send protests to: Alan Tarrant, D/S, 

ICC, Fed. Bldg., Suite 1441,100 W. 

Capitol St., Jackson, MS 39201. 

MC 147906 (Sub-ITA), filed August 23, 
1979. Applicant: KOHN BEVERAGES, 
INC., d.b.a. KOHN TRANSPORT. 4850 
Southway, SW., Canton, OH 44706. 
Representative: David A. Turano, 100 E. 
Broad St., Columbus, OH 43215. MALT 
BEVERAGES ,, ALCOHOLIC 
BEVERAGES AND malt beverage and 
alcoholic beverage containers (except 
commodities in bulk) between points in 
OH. on the one hand, and, on the other, 
points in IL, MI, NY. PA, WI, for 180 
days. Supporting shipper(s): Goodman 
Beverage Co., dba Tri-City Distributing 
Co., 1930 W. 19th St.; Lorain, OH 40052; 
Kohn Beverage Co., 1065 Jenkins Blvd., 
Akron, OH 44308; Paramount Distillers, 
Inc., 3116 Berea Rd., Cleveland, OH 
44111 Stark Distributing Co., 1911 
Quimby SW, Canton. OH 44706 Peoples 
Beverage, 1077 Central Ave., Zanesville. 
OH 43701. Send protests to: ICC, 101 N. 
7th St., Room 620, Phila., PA 19106. 

MC 148127 (Sub-5TA). filed October 

29.1979. Applicant: LINEHAUL 
EXPRESS CORPORATION. P.O. Box 
5078, Manchester, NH 03108. 
Representative: Neal R. Michaud (same 
address as applicant). Candy or 
confectionery requiring mechanical 
refrigeration, from points in Waco. TX, 
to points in NY. NJ. CT. RI, MA. ME, and 
NH, for 180 days. An underlying ETA 
seeks 90 days authority. Supporting 
shippers): M&M/MARS, Division Mars, 
Incorporated, High St., Hackettstown, NJ 
07840. Send protests to: Ross J. Seymour, 
DS. ICC, Rm. 3, 6 Loudon Rd., Concord, 
NH 03301. 


MC 148127 (Sub-6TA), filed October 

29.1979. Applicant: LINEHAUL 
EXPRESS CORPORATION. P.O. Box 
5078, Manchester, NH 03108. 
Representative: Neal R. Michaud (same 
as applicant). Confectionery, from 
points in Boston. Woburn, and 
Charlestown, MA. to points in CO, IL, 

IN. IA, KS. KY, MI, MN, MS. NE, ND, 

OH. PA. SD. WV. FL, CA, UT. and WI, 
for 180 days. An underlying ETA seeks 
90 days authority. Supporting shipper(s): 
Schraffts, 529 Main St., Charlestown, 

MA 02129. Send protests to: Ross J. 
Seymour, DS, ICC. Rm. 3. 6 Loudon Rcl, 
Concord, NH 03301. 

MC 148187 (Sub-ITA), filed September 

19.1979. Applicant: VIERNON, INC., 

5236 Wasena Ave., Baltimore, MD 21225. 
Representative: Walter T. Evans, 7961 
Eastern Ave., Silver Spring, MD 20910. 
Contract carrier. Irregular routes: Fuel 
oils, from pts in the Baltimore. MD 
commercial zone to pts in Quantico, VA 
commercial zone and to the U.S. Marine 
Corps Development and Education 
Command, at or near Quantico, VA 
under a continuing contract with Walter 
Petroleum Co., Inc., for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shippers): Walter Petroleum 
Co., Inc., 200 East Joppa Rd.. Towson, 

MD 21204. Send protests to: I.C.C., Fed. 
Res. Bank Bldg., 101 N. 7th St., Rm. 620, 
Phila., PA 19106. 

MC 148227 (Sub-ITA), filed October 1, 
1979. Applicant: D-T INCORPORATED, 
1002-B Koenigheim, San Angelo, TX 
76902. Representative: Tom C. Massey, 
115 South Randolph P.O. Box 2809, San 
Angelo, TX 76902. Contract carrier, 
irregular routes, transport motorcycles 
from facilities in Baton Rouge, LA to 
Lubbock, San Angelo, Big Spring, 
Midland, Abilene, and Odessa. TX for 
180 days. Underlying ETA for 90 days 
filed. Supporting shippers): There are 
seven (7) supporting shippers. Send 
protests to: Opal M. Jones, TCS, ICC. 
9A27 Federal Bldg., 819 Taylor St., Ft. 
Worth. TX 76102. 

MC 148317 (Sub-ITA), filed September 

17.1979. Applicant: MICHAEL K. 
HURLEY. SR. & SHIRLEY A. HURLEY 
d.b.a. HURLEY TRUCKING. 403 Juliene 
Way, Moscow, ID 83843. Representative: 
Winfrey B. Moorer, 403 South Jackson, 
Moscow, ID 83843. Building materials , 
from points in Latah. Kootenai and 
Bonner Counties, ID; Mineral and 
Lincoln Counties. MT; Mason, Lewis, 
Cowlitz Counties, WA; Columbia, 
Tillamook, Lincoln, and Douglas 
Counties, OR to points in Boulder, 

Gilpin, Adams, Arapahoe. Douglas and 
Teller Counties, CO, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper(s): Idaho Cedar 


Sales Co., Inc., P.O. Box 398, Troy, ID 
83871. Send protests to: Shirley M. 
Holmes, T/A, ICC, 858 Federal Building, 
Seattle, WA 98174. 

MC 148327 (Sub-ITA), filed September 

21.1979. Applicant: G & W OIL & GAS 
WELL SERVICE, INC., P.O. Box 5208, 
Borger, TX 79007. Representative: Billy 
R. Reid, 1721 Carl St., Ft. Worth, TX 
76103. Contract, irregular, trailers, 
loaded and empty, between Borger. 
Pampa, and Shamrock, TX, for the 
account of Ashland Chemical Company, 
Shamrock. TX restricted to traffic 
having prior or subsequent movement 
by rail in TOFC service for 180 days. 
Underlying ETA filed. Supporting 
shipper(s): Ashland Chemical Company. 
Carbon Black & Synthetic Rubber Div., 
P.O. Box 2219, Columbus, OH 43216. 

Send protests to: Opal M. Jones, TCS, 
ICC; 9A27 Federal Bldg., 819 Taylor St. 
Ft. Worth. TX 76102. 

MC 148397 (Sub-ITA), filed October 3, 
1979. Applicant: PROFIT INVESTMENT 
CORPORATION. INC.. Suite 185,11500 
Stemmons Freeway, Dallas, TX 75229. 
Representative: Harry F. Horak, Suite 
115, 5001 Brentwood Stair Road. Fort 
Worth. TX 76112. Contract carrier, 
irregular routes. Such merchanidse as is 
dealt in or used by wholesale and retail 
gift item stores, from points in MA. CT, 
NY, PA, NJ, and MD, to the facilities of 
Tuesday Morning, Incorporated, located 
at Addison, TX; from the facilities of 
Tuesday Morning, Incorporated, 

Addison, TX; to the facilities of Tuesday 
Morning, Incorporated, Memphis, TN; 
Atlanta, GA; Washington, DC; Phoenix, 
AZ, Kansas City and St. Louis. MO; 

Little Rock, AR; Tulsa and Oklahoma 
City, OK for 180 days. An underlying 
ETA filed. Supporting shipper(s): 

Tuesday Morning, Incorporated, 14621 
Inwood Road, Dallas, TX 75234. Send 
protests to: Opal M. Jones. TCS, ICC, 
9A27 Federal Bldg., 819 Taylor St., Ft. 
Worth. TX 76102. 

MC 148427 (Sub-ITA), filed October 

24.1979. Applicant: EXPRESS 
TRANSPORT, INC., 128 Louisiana, San 
Antonio, TX 78210. Representative: 
Kenneth R. Hoffman; Lanham, Hatchell, 
Sedberry & Hoffman, 801 Vaughn 
Building, Austin, TX 78701. Salted hides, 
from points in San Joaquin County, CA 
to Laredo and Pasadena. TX for 180 
days. An underlying ETA for 90 days 
filed. Supporting shipper(s): Southwest 
Hide Co., P.O. Box 2083, Manteca. CA 
95336. Send protests to: Opal M. Jones, 
TCS, ICC. 9A27 Federal Bldg.. 819 
Taylor Sf., Ft. Worth. TX 76102. 

MC 148437 (Sub-ITA), filed October 

16.1979. Applicant: BORK 
TRANSPORT, INC., 301 Broad St.. Story 
City. IA 50248. Representative: William 
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L. Fairbank, 1980 Financial Ctr., Des 
Moines, IA 50309. alcohol in bulk, from 
Decatur, IL, to points in LA, for 180 days. 
An underlying ETA seeks 90 days 
authority. Supporting shipperfs): Bro Oil 
Co., Inc., 2028 Southeast 14th St, Des 
Moines, IA 50317. Send protests to: 
Herbert W. Allen. DS, ICC, 518 Federal 
Bldg., Des Moines, IA 50309. 

MC 148447 (Sub-lTA), Filed October 

30.1979. Applicant: LCBS TRUCKING 
ENTERPRISES. 329 Quida, Irving. TX 
75061. Representative: Leo Baldree 
(address same as carrier). Contract 
carrier, irregular routes; Printing paper 
in rolls from Dallas, TX to points in AR, 
AZ. CA, CO, GA. IL, KS, LA, NM, OK, 
TN, and (2) from GA and LA to Dallas, 
TX under a continuing contract with 
Paper Tech, Inc., Dallas, TX, for 180 
days. An underlying ETA for 90 days 
has been filed. Supporting shipper(s): 
Paper Tech, 4924 Woodall St., Dallas, 

TX Send protests to: Opal M. Jones, 

TCS, ICC, 9A27 Federal Bldg., 819 
Taylor St., Ft. Worth. TX 76102. 

MC 148447 (Sub-2TA), filed Oct. 30. 
1979. Applicant: LCBS TRUCKING 
ENTERPRISES, 329 Quida, Irving, TX 
75061. Representative: Leo Baldree, 329 
Quida, Irving, TX 75061. Contract, 
Irregular, Polystyrene Plastic articles 
weighing less than 2 pounds per cubic 
foot (except commodities in bulk in tank 
vehicles), from the facilities of Dolco 
Packaging Co. at or near Dallas, TX to 
points in AZ, CO, KS, LA, MO. MS, NE, 
NM, under a continuing contract with 
Dolco Packaging Co, for 180 days. 
Underlying ETA filed. Supporting 
shipper(s): Dolco Packaging, 4433 Bronze 
Way, Dallas, TX 75236. Send protests to: 
Opal M. Jones, TCS, Rm. 9A27 Federal 
Bldg., 819 Taylor St, Fort Worth, TX 
76102. 

MC 148507 (Sub-TA), filed October 29, 
1979. Applicant: LIQUID SUGAR 
TRANSPORTATION CORPORATION. 

1265-66th Street, Emeryville, CA 94608. 
Representative: Walter H. Walker, III, 
(415) 986-1414, Handler, Baker, Greene & 
Taylor, 100 Pine Street, Suite 2550, San 
Francisco, CA 94104. Contract carrier, 
irregular routes: Liquid food grade 
sweeteners in bulk, and dry granulated 
food grade sweeteners between points 
in states of CA, OR, WA, ID, MT, UT, 
NV, AZ and WY, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper(s): Liquid Sugars, 

Inc., P.O. Box 96, Oakland, CA 94604. 
Send protests to: A. J. Rodriguez, 211 
Main Street, Suite 500, San Francisco, 
CA 94105. 

MC 148517 (Sub-lTA), filed November 

14.1979. Applicant: CENTRAL 
MICHIGAN TRUCKING. INC., P.O. Box 
175, Grand Rapids, Michigan 49501. 


Representative: Michael P. Zell, P.O. 

Box 175, Grand Rapids, MI 49501. 
Furniture, carpeting, appliances, fixtures 
and materials, equipment and supplies 
used by manufacturers of furniture, 
appliances, carpeting and fixtures; 
between all points in and bordered by 
the States of MN, IA and MO on the 
west and KY and VA on the south. For 
180 days. An underlying ETA seeks 90 
days authority. Supporting shipper(s): 
There are approximately 27 supporting 
shippers. Their statements may be 
examined at the office listed below and 
Headquarters. Send protests to: C. R. 
Flemming, 300 E. Michigan Avenue, 
Lansing, Ml 48933. 

MC 148637, filed October 16.1979. 
Applicant: BERLIN TRANSPORT, INC., 
Locust Street, Washingtonville, New 
York 10914. Representative: John T. 
Hildemann, Esq., P.O. Box D, Newark, 

NJ 07105. Contract carrier: irregular 
routes: Small business machines, 
photocopy machines, small computers, 
automatic typewriters, and materials 
and supplies used in connection 
therewith, between points in Bergen, 
Hudson, and Essex Counties, NJ, on the 
one hand, and, on the other, points in 
NY. CT, RI, MA, NJ, VT. NH and ME, 
under contract with 3M Business Prod. 
Sales, Inc., for 180 days. Supporting 
shipper(s): 3M Business Prod. Sales, Inc., 
30 Enterprise Avenue, Secaucus, NJ. 
Send protests to: David M. Miller, DS, 
ICC, 430 Dwight Street, Springfield, MA 
01103. 

By the Commission. 

Agatha L. Mergenovich, 

Secretary. 

|FR Doc 00-616 Filed 1-6-80. 8:45 am| 

BILLING COOE 7035-01-M 


[Fourth Section Application No. 43784] 

Slag, Godwin and Sligo, Tenn., to 
Belton, Gould and Rogers, Tex. 

January 4,1980. 

The Commission is in receipt of the 
above-entitled and numbered 
application for relief from the long-and- 
short-hau! provision of 49 U.S.C. 10728 • 
(formerly Section 4 of the IC Act). 

Filed by: Southwestern Freight 
Bureau. Agent (No. B-43), on behalf of 
carriers parties to the schedule shown 
below. 

Commodities involved: Slag, in 
carloads. 

From: Godwin and Sligo, TN. 

To: Belton, Gould and Rogers, TX. 
Grounds for relief: Market 
Competition. 

Schedules filed containing proposed 
rates: Supplement 66 to Southwestern 
Freight Bureau, Agent, Tariff ICC SWFB 


4319. Rates are published to become 
effective January 31,1980. 

Protests against the granting of an 
application must be prepared in 
accordance with Rule 1100.40 of the 
General Rules of Practice (49 CFR 
1100.40) and filed within 15 days from 
the date of publication of this notice in 
the Federal Register. 

By the Commission. 

Agatha L Mergenovich, 

Secretary. 

(FR Doc. 80-818 Filed 1-6-60; 8;45 am) 

BILUNG COO€ 7035-01-M 


[Ex Parte 241; Seventeenth Revised 
Exemption No. 128] 

The Atchison, Topeka & Santa Fe 
Railway Co. et. a!.; Exemption Under 
Mandatory Car Service Rules 

It appearing, That the railroads have 
mutually agreed to use of each other’s 
empty plain cars having mechanical 
designations “XM.” ”XMI,” “XMIH,” 
”FM”—less than 200,000 lbs., ’’GA,” 
”GB,” “GD." ”GH,” and ”GS” and 
bearing reporting marks assigned to 
such carriers. 

It further appearing, That these 
railroads have mutually agreed to 
participate in an Expanded 
Clearinghouse Project in which each 
road will treat the care of the other 
roads as system care, with the Car 
Service Division of the AAR acting as 
agent. 

It is ordered, That, pursuant to the 
authority vested in me by Car Service 
Rule 19, empty plain care described in 
the Official Railway Equipment Register, 
ICC RER 6410-C, issued by W. J. 

Trezise, or successive issues thereof, as 
having mechanical designations of 
“XM,” “XMI," “XMIH,” “FM”—less than 
200,000 lbs., “GA,” “GB.” “GD," “GH,” 
and “GS” and bearing the following 
reporting marks are exempt from 
provisions of Car Service Rules 1 and 2, 
while on the lines of any of the railroads 
named below. Any Clearinghouse 
ownership car bearing one of the 
applicable mechanical designations may 
be loaded out via a non-clearinghouse 
railroad if the car is placed empty by a 
clearinghouse road at a point open to 
reciprocal switching. 

The Atchison, Topeka and Santa Fe Railway 
Company. Reporting Marks: ATSF. 
Effective August 22,1978. 

Boston and Maine Corporation. Reporting 
Marks: BM. Effective February 4,1979. 
•Chicago and North Western Transportation 
Company. Reporting Marks: CNW-CGW- 
CMO-FDDM-MSTL. Effective January 13, 
1980. 


• Addition. 
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Chicago. Milwaukee. St. Paul and Pacific 
Railroad Company. Reporting Marks: 
MILW. Effective July 15,1970. 

Chicago, Rock Island and Pacific Railroad 
Company. Reporting Marks: RI-ROCK. 
Effective September 12,1976. 

Consolidated Rail Corporation. Reporting 
Marks: BCK-CNJ-CR-DL&W-El^ERIE- 
LV-NH-NYC-PAE-PC-PCA-PRR-RDG- 
TOC. Effective November 0,1977. 

Illinois Central Gulf Railroad Company. 
Reporting Marks: ICG-GM&O-IC-WLO. 
Effective August 22,1976. 

Louisville and Nashville Railroad Company. 
Reporting Marks: LAN-CIL-MON-NC. 
Effective August 15,1976. 

Missouri-lllinois Railroad Company. 

Reporting Marks: ML Effective July 15, 

1976. 

Missouri Pacific Railroad Company. 

Reporting Marks: MP-C&EI-KO&G-T&P. 
Effective July 15.1976. 

‘Norfolk and Western Railroad Company. 
Reporting Marks: ACY-N&W-NKP- 
P&WV-VGN-WAB-CHW-NJII-NFD. 
Effective January 13,1980. 

Seaboard Coast Line Railroad Company. 
Reporting Marks: SCL^ACLO&WC-SAL. 
Effective August 15.1976. 

‘“Waterloo Railroad Company. 

In is further ordered, That this order 
will become effective for specific 
ownerships on dates to be set by the Car 
Service Division as each road is phased 
into the Project participants, and to 
advise the undersigned. 

Effective 12:01 a.m., January 13,1980, 
and continuing in effect until further 
order of this Commission. 

Issued at Washington, D.C., December 19. 

1979. 

Interstate Commerce Commission. 

Joel E. Bums, 

Agent. 

|KR Doc. 80-622 Filed 1-6-80; 8:45 am| 

BILUNG CODE 7035-01-M 


[Ex Parte 241; Seventy-Sixth Revised 
Exemption No. 90] 

Exemption Under Mandatory Car 
Service Rules 

To All Railroads 

It appearing, That the railroads 
named below own numerous 50-ft. plain 
boxcars; that under present conditions 
there are substantial surpluses of these 
cars on their lines; that return of these 
cars to the owners would result in their 
being stored idle; that such cars be used 
by other carriers for transporting traffic 
offered for shipments to points remote 
from the car owners; and that 
compliance with Car Service Rules 1 
and 2 prevents such use of these cars, 
resulting in unnecessary loss of 
utilization of such cars. 

It is ordered. That pursuant to the 
authority vested in me by Car Service 
Rule 19, 50-ft. plain boxcars described in 
the Official Railway Equipment Register, 
ICC RER 6410-C, issued by W. J. 


“‘Waterloo Railroad Company eliminated 
Listed under Illinois Central Gulf effective January 
13 . 1980 , 


Trezise, or successive issues thereof, as 
having mechanical designation “XM," 
and bearing reporting marks assigned to 
the railroads named below, shall be 
exempt from provisions of Car Service 
Rules 1, 2(a) and 2(b). 

Aberdeen and Rockfish Railroad Company. 
Reporting Marks: AR. 

The Ahnapee & Western Railroad Company. 

Reporting Marks: AHW. 

Ann Arbor Railroad System, Michigan 
Interstate Railway Company. Operator 
Reporting Marks: AA. 

Apalachicola Northern Railroad Company. 
Reporting Marks: AN. 

• The Areata and Mad River Railroad 
Company. Reporting Marks: AMR. 

Atlanta & Saint Andrews Bay Railway 
Company. Reporting Marks: ASAB. 

Bath and Hammondsport Railroad Company. 
Reporting Marks: BH. 

* Burlington Northern Inc. Reporting Marks: 
BN-CBQ-GN-NP-SPS 

Cadiz Railroad Company. Reporting Marks: 
CAD. 

Camino, Placerville & Lake Tahoe Railroad 
Company. Reporting Marks: CPLT. 

City of Prineville. Reporting Marks: COP. 

The Clarendon and Pittsford Railroad 
Company. Reporting Marks: CLP. 

Columbus and Greenville Railroad Company. 

Reporting Marks: CAGY. 

Delta Valley & Southern Railroad Company. 

Reporting Marks: DVS. 

Detroit, Toledo and Ironton Railroad 
Company. Reporting Marks: DT&IDT1. 
Duluth, Missabe and Iron Range Railroad 
Company. Reporting Marks: DMIR. 

East Camden & Highland Railroad Company. 

Reporting Marks: EACH. 

East St. Louis Junction Railroad Company. 

Reporting Marks: ESLJ. 

Galveston Wharves. Reporting Marks: GWF. 
Genessee and Wyoming Railway Company. 

Reporting Marks: GNWR. 

Green Mountain Railroad Corporation. 

Reporting Marks: GMRC. 

Greenville and Northern Railway Company. 

Reporting Marks. CRN. 

The Hutchinson and Northern Railway 
Company. Reporting Marks: HN. 

Helena Southwestern Railroad Company. 

Reporting Marks: HSW. 

Illinois Terminal Railroad Company. 

Reporting Marks: ITC. 

Indiana Eastern Railroad And 
Transportation. Inc. D/B/A The Hoosier 
Connection. Reporting Marks: HOSC. 

Lake Superior & Ishpeming Railroad 
Company. Reporting Marks: LSI. 

Lamoille Valley Railroad Company. 

Reporting Marks: LVRC. 

Lancaster and Chester Railway Company. 

Reporting Marks: LC. 

Lenawee County Railroad Company, Inc. 

Reporting Marks: LCRC. 

Longview. Portland & Northern Railway 
Company. Reporting Marks: LPN. 

Louisiana Midland Railway Company. 

Reporting Marks: LOAM. 

Louisville and Wadley Railway Company. 
Reporting Marks: LW. 

Louisville. New Albany & Corydon Railroad 
Company. Reporting Marks: LNAC. 
Manufacturers Railway Company. Reporting 
Marks: MRS. 

Maryland and Delaware Railroad Company. 
Reporting Marks: MDDE. 


‘Additions. 


McCloud River Railroad Company. Reporting 
Marks: MR. 

Middletown and New Jersey Railway 
Company, Inc, Reporting Marks: MNJ. 

* Mississippian Railway. Reporting Marks: 
MISS. 

Mtssouri-Kansas-Texas Railroad Company. 

Reporting Marks: MKT-BKTY. 

New Hope and Ivyland Railroad Company. 

Reporting Marks: NHIR. 

New Orleans Public Belt Railroad. Reporting 
Marks: NOPB. 

New York. Susquehanna and Western 
Railroad Company. Reporting Marks: 
NYSW. 

Octararo Railway, Inc. Reporting Marks: 
OCTR. 

Oregon & Northwestern Railroad Co. 

Reporting Marks: ONW. 

Pearl River Valley Railroad Company. 

Reporting Marks: PRV. 

Peninsula Terminal Company. Reporting 
Marks: PT. 

' Pittsburgh. Allegheny & McKees Rocks 
Railroad Company. Reporting Marks: 
PA&M. 

Port Huron and Detroit Railroad Company. 

Reporting Marks: PHD. 

Port of Tillamook Bay Railroad. Reporting 
Marks: POTB. 

Providence And Worcester Company. 
Reporting Marks: PW. 

Raritan River Rail Road Company. Reporting 
Macks: RR. 

St. Lawrence Railroad. Reporting Marks: 

NSL 

St. Louis Southwestern Railway Company. 

Reporting Marks: SSW. 

St. Marys Railroad Company. Reporting 
Marks: SM. 

Sandersville Railroad Company. Reporting 
Marks: SAN. 

Savannah State Docks Railroad Company. 

Reporting Marks: SSDK. 

Sierra Railroad Company. Reporting Marks: 
SERA. 

Southern Pacific Transportation Company. 

Reporting Marks: SP. 

Southern Railway Company. Reporting 
Marks: SOU. 

Terminal Railway. Alabama State Docks. 

Reporting Marks: TASD. 

The Texas Mexican Railway Company. 
Reporting Marks: TM. 

Toledo. Peoria & Western Railroad Company. 

Reporting Marks: TPW. 

Union Railroad of Oregon. Reporting Marks: 
UO. 

Vermont Railway, Inc. Reporting Marks: 

VTR. 

Virginia Central Railway. Reporting Marks: 
VC. 

Wabash Valley Railroad Company. Reporting 
Marks: WVRC. 

WCTU Railway Company. Reporting Marks: 
WCTR. 

Youngstown & Southern Railway Company. 
Reporting Marks: YS. 

Yreka Western Railroad Company. Reporting 
Marks: YW. 

Effective December 15, 1979, and 
continuing in effect until further order of 
this Commission. 

Issued at Washington. D.C.. December 13. 
1979. 

Interstate Commerce Commission. 

Robert S. Turkington. 

Agent. 

(FR Doc 80-623 Filed 1-6-80. 8 45 ami 
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1 

(M-262, Arndt 2; Jan. 4,1980] 

CIVIL AERONAUTICS BOARD. 

Notice of deletion and addition of 
items to the January 4,1980, agenda. 

TIME AND date: 9:30 a.m., January 4, 

1980. 

PLACE: Room 1027,1825 Connecticut 
Avenue, N.W., Washington, D.C. 20428. 

subject: 

Deletion: 10. Docket 34402, Application of 
Klondike Air, Inc. for certificate authority for 
passenger, mail and cargo authority between 
Anchorage and Sparrevohn, Alaska (Memo 
9383, BDA). 

Deletion: 28. Dockets 37100, 37107, and 
37148, Pan American’s proposed Group 
Contractor Fares in the U.S.-Germany and 
Los Angele8-London markets, and National’s 
proposed Contract Bulk Fares in the Miami/ 
Ft. Lauderdale-New York/Newark markets 
(OGC, BDA). 

Added: 28a. Docket 36418, Petitions for 
Reconsideration of Order 79-12-158 (Memo 
9379-B, BCP). 

status: Open. 

person TO CONTACT: Phyllis T. Kaylor, 
the Secretary, 202-673-5068. 
SUPPLEMENTARY INFORMATION: Items 10 
and 28 are being deleted from the 
January 4,1980 agenda in order to allow 
the staff additional time for 
coordination. Item 28a was added 
because it concerns target deadlines set 
by Order 70-12-15 for the appointment 
of a trustee and the establishment of a 
trust for the purpose of disposing of a 
block of stock in Wien Air Alaska 
illegally acquired last summer. Both of 
these deadlines are rapidly approaching. 
Indeed, the first may even occur before 
the next Board Meeting. Since the 
parties affected by Order 79-12-158 are 


requesting an extension on these 
deadlines, it is urgent that this matter be 
added to the January 4,1980 meeting. 
The parties’ pleadings for 
reconsideration were filed on January 
2nd. According, this request for a 
calendar addition could not have been 
made any earlier. Accordingly, the 
following Members have voted that 
Items 10 and 28 be deleted and that Item 
28a be added to the January 4,1980 
agenda and that no earlier 
announcement of these changes was 
possible: 

Chairman, Marvin S. Cohen 
Member, Richard J. O’Melia 
Member, Elizabeth E. Bailey 
Member, Gloria Schaffer 

|S-42-80 Filed 1-7-60; 3:08 pm) 

BILLING CODE 6320-01-44 


2 

COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND date: 11:00 a.m., January 18, 
1980. 

PLACE: 2033 K Street, N.W., Washington, 
D.C., 8th floor conference room. 
status: Closed. 

MATTERS TO BE CONSIDERED: 

Surveillance Briefing. 

CONTACT PERSON FOR MORE 
INFORMATION: Jane Stuckey, 254-6314. 

[S-37-80 Filed 1-7-80; 10:07 am) 

BILLING COOE 6351-01-M 


3 

FEDERAL COMMUNICATIONS COMMISSION. 
TIME AND DATE: 9:30 a.m., Wednesday, 
January 9,1980. 

PLACE: Room 856,1919 M Street, N.W., 
Washington, D.C. 

STATUS: Special Closed Meeting. 
MATTERS TO BE CONSIDERED: Change 
from Closed to Open. 

The Federal Communications 
Commission previously announced on 
January 2,1980, (Public Notice No. 
24883) its intention to hold a Special 
Closed Meeting, January 9,1980, on the 
subject of Results of the 1979 General 
World Administrative Radio 
Conference. This item has been 
rescheduled as part of the Special Open 
Meeting, Wednesday, January 9,1980 at 
9:30 a.m., in Room 856, at 1919 M Street, 
N.W., Washington, D.C. 


Additional information concerning 
this meeting may be obtained from 
Edward Dooley, FCC Public Affairs 
Office, telephone number (202) 632— 
7260. 

Issued: January 7,1980. 

|S—41-80 Filed 1-7-80: 3:08 pm) 

BILLING COOE 8712-01-41 


4 

FEDERAL ELECTION COMMISSION. 
“FEDERAL REGISTER” NO. 0. 

PREVIOUSLY ANNOUNCED DATE AND TIME: 
Tuesday, January 8,1980 at 10:00 a.m. 
CHANGE IN MEETING: The F.O.I.A. appeal 
has been withdrawn from the agenda. 

* * * * • 

PREVIOUSLY ANNOUNCED DATE AND TIME. 
Thursday, January 10,1980 at 10:00 a.m. 
CHANGES IN meeting: The following 
items have been withdrawn from the 
agenda: 

1. Expedited Compliance Procedures. 

2. Audit Advisory Panel. 

The following items have been added 
to the agenda: 

1. New Legislation—H.R. 5010: (a) 
Regulation Overview, (b) Immediate Impact 
of H.R. 5010. 

2. Presidential monthly status report. 

3. Reports on financial activity for 
Presidential prenomination campaigns. 

PERSON TO CONTACT FOR INFORMATION: 

Mr. Fred Eiland, Public Information 
Officer, telephone 202-523-4065. 

Marjorie W. Emmons, 

Secretary to the Commission. 

|S—43-60 1-7-60; 3:34 pm) 

BILUNG COOE 6715-01-41 


5 

IUSITC SE-80-3] 

INTERNATIONAL TRADE COMMISSION. 
TIME AND DATE: 10:00 a.m., Tuesday, 
January 15,1980. 

place: Room 117, 701 E Street. N.W., 
Washington, D.C. 20436. 

STATUS: Open to the public. 

MATTERS TO BE CONSIDERED: 

1. Agenda. 

2. Minutes. 

3. Ratifications. 

4. Petitions and complaints (if necessary): 
a. Computer form tractors (Docket No. 013). 

5. Leather wearing apparel (Inv. TA-201- 
40)—Briefing and vote on injury. 
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6. Post-Employment Conflict of Interest 
Regulations. 

7. Any items left over from previous 
agenda. 

CONTACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason, 
Secretary, 202-523-0161. 

JS-36-80 Filed 1-7-80; 11:45 am| 

8!LUNG CODE 7020-02-41 


6 

[USITC SE-80-4] 

INTERNATIONAL TRADE COMMISSION. 

TIME AND date: 10:00 a.m., Thursday, 
January 17,1980. 

place: Room 117, 701 E Street, N.W., 
Washington, D.C. 20436. 

status: Open to the public. 

MATTERS TO be considered: 1. Leather 
wearing apparel (Inv. TA-201-40}—Vote 
on remedy (if necessary). 

CONTACT PERSON FOR MORE 

information: Kenneth R. Mason, 
Secretary, 202-523-0161, 

(S-30-80 Filed 1-7-80:11:45 am| 

BILLING CODE 7020-02-44 


7 

NUCLEAR REGULATORY COMMISSION. 

TIM^AND date: January 3,4, 8, 9 
(Changes) and January 11,1980. 

place: Commissioners’ Conference 
Room, 1717 H Street, N.W., Washington, 
D.C. 

status: Open and Closed. 

MATTERS TO BE CONSIDERED: 

Thursday, January 3 

9:30 a.m. 

1. Affirmation Session (approximately 5 
minutes, public meeting) was cancelled. 

2. Discussion of Management-Organization 
and Internal Personnel Matters 
(approximately 2 hours, closed—Ex. 2 and 6) 
was cancelled. 

Friday, January 4 (Additional Item) 

12:30 p.m . 

Discussion of Plans for Receipt and 
Release of Special Inquiry Report 
(approximately 1 hour, public meeting). 

Tuesday, January 8 (Changes) 

9:30 a.m. 

Discussion of Organizational Aspects of 
Emergency Planning (approximately 2 hours 
public meeting) rescheduled from 1:30 p.m. 

1:30 p.m. 

Discussion of Management-Organization 
and Internal Personnel Matters 
(approximately 1 Vt hours, closed—Ex. 2 & 6) 
rescheduled from 9:30 a.m. 


Wednesday, January 9 (as Announced) 

9:30 a.m. 

Continuation of Briefing on Action Plan 
(approximately 2 Vi hours, public meeting). 

1:30p.m. 

1. Meeting with AIF on Licensing Pause 
(approximately 1 hour, public meeting). 

2. Discussion of TMI Unit 1 Management 
Capability and Technical Resources 
(approximately 1 Vi hours, public meeting). 

Friday, January 11 

1:30 p.m. 

Discussion of OGC Study of NRC*s 
Appellate System (approximately 1 hour, 
public meeting). 

ADDITIONAL INFORMATION: On January 2. 
the Commission, by a vote of 3-0 
(Commissioners Gilinsky and Bradford 
not present) determined that pursuant to 
5 U.S.C. 552b(e)(l) and § 9.107(a) of the 
Commission’s Rules, Commission 
business required that the briefing on 
Order in Point Beach, held that day, be 
held on less than one week's notice to 
the public. 

CONTACT PERSON FOR MORE 

information: Waiter Magee (202) 634- 
1410. 

Roger M. Tweed, 

Office of the Secretary. 

January 4,1980. 

|S-4O-80 Filed 1-7-80:1:55 pra| 

BILLING CODE 75ttW)1 -M 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[Docket No. 19142; FCC 79-851] 

Children's Television Programming 
and Advertising Practices 

agency: Federal Communications 
Commission. 

action: Notice of Proposed Rulemaking. 

SUMMARY: The Federal Communications 
Commission proposes a set of options 
for Commission action to improve 
television programming for children. 

This action follows upon a staff report 
showing that broadcasters have not met 
the requirements set forth in the 
Commission's 1974 Children’s 
Television Report and Policy Statement. 
The options include rescinding the 
existing Policy Statement, maintaining 
or modifying the Policy Statement, 
adopting mandatory programming rules, 
adopting license renewal processing 
guidelines, and encouraging increases in 
the number of video outlets. 
dates: Comments must be received on 
or before June 2,1980, and reply 
comments on or before August 1.1980. 
addresses: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Susan Greene, Office of Plans and 
Policy, (202) 653-5940. 

SUPPLEMENTARY INFORMATION: 

Adopted: December 19.1979. 

Released: December 28,1979. 

By the Commission: Commissioners Ferris, 
Chairman; Fogarty and Brown issuing 
separate statements; Commissioner Quello 
concurring and issuing a statement; 
Commissioner Washburn concurring in part 
and dissenting in part and issuing statement; 
Commissioner Jones concurring in the result. 

/. Introduction . 1 . The Federal 
Communications Commission is 
initiating this rulemaking proceeding 
because of our long-standing concern for 
improved television service for children. 
In this Notice, we invite public comment 
on the full range of policies available to 
achieve improved television 
programming for children. These options 
range from rescinding our existing 
children's television programming 
guidelines to adopting interim 
programming rules. We also invite 
suggestions about any other policies that 
may be available to us. In addition, we 
invite public comment on the factual 
record we have compiled to date. We 
hope and expect that parties will assess 
the accuracy and thoroughness of that 
record, as well as submit any additional 
facts in their possession that may bear 
on the issues. 


2. We have, to this point, focused on 
the availability of educational and age- 
specific programming for children and 
the scheduling of these programs. This 
proceeding will also provide the public 
with an opportunity to comment upon 
whether policies to increase the amount 
of this type of children's programming 
scheduled on weekdays will adversely 
affect the quality of that programming 
and whether the fundamental 
assumptions underlying our present 
policies remain accurate. 

3. In view of the wide range of options 
available to us, we have not adopted 
any preferred approach at this time. We 
propose to adopt at the conclusion of 
this proceeding one or more of the 
options outline in this Notice or 
provided to us by commenting parties. * 1 
In the course of this proceeding, we also 
plan to hold panel discussions so that 
we may become more fully informed on 
the scope and consequences of our 
proposed options. 

4. In 1971 we established this 
proceeding with a First Notice of 
Inquiry to explore and define the 
fundamental issues in children's 
television. 2 In 1974 we issued our 
Children’s Television Report and Policy 
Statement, which established policies 
and guidelines for children's 
programming and advertising and left to 
industry self-regulation the manner of 
coming into compliance. 3 In 1978 we re¬ 
established our Children’s Television 
Task Force and issued a Second Notice 
of Inquiry to determine what changes 
had taken place since 1974. 4 The Task 
Force staff was asked to evaluate the 
effectiveness of broadcast industry self- 
regulation in improving children’s 
programming and advertising practices, 
and, in addition, to investigate the 
overall effect of new technologies and 
alternative sources of programming on 
the availability of children’s 
programming. 

5. At our meeting on October 30,1979, - 
the Children’s Television Task Force 
presented its report containing findings, 
conclusions, and policy 
recommendations. 3 The Task Force 
found that broadcasters had not 
complied with the programming 
guidelines of the Policy Statement but 
had, in general, complied with the 


’If we determine, however, to adopt a mandatory 
programming rule (see Option 3 infra) we will issue 
a Further Notice of Proposed Rulemaking to present 
the specific rule for further comment. 

*28 FCC 2d 368 (1971). 

»50 FCC 2d 1 (1974). 

* 68 FCC 2d 1344 (1978). 

1 Television Programming for Children: A Report of the 

Children's Television Task Force, released November 2. 

1979 (hereafter, Report). 


advertising guidelines.® In view of our 
staffs findings of general industry 
compliance with the FCC’s current 
advertising guidelines, and their 
recommendation that we not at this time 
pursue any changes in these guidelines, 
this notice addresses only the issue of 
television programming for children. 7 

6. Commercial television licensees 
have been on notice since the issuance 
of our Policy Statement in 1974 that they 
have a duty as public trustees "to 
develop and present programming which 
will serve the unique needs of the child 
audience." 8 The Task Force report 
concluded that industry self-regulation 
during the last five years has not been 
effective in fully achieving the changes 
in amount, scheduling, and age 
specificity of commercial television's 
children’s programming we stated that 
we expected to follow from our 1974 
Policy Statement. Further, the report 
concluded that, under the existing 
market structure, the economic 
incentives facing commercial television 
broadcasters make it unlikely that they 
will voluntarily meet the policy 
guidelines without quantifying the 
Commission’s expectations. The staff 
report proposed a range of policy 
options available to us and 
recommended certain of these options. 

7. The report of our staff is a seminal 
document in this proceeding. Therefore, 
we specifically seek public comment on 
its analyses, findings, and conclusions. 


"The advertising guidelines established in the 
1974 Policy Statement addressed the following: 1) 
non-program material time standards; 2) use of 
separation techniques between program content 
and commercial messages; 3) elimination of host¬ 
selling and tie-in practices. 50 FCC 2d at 8 (paras. 
44,49, 52, 57). For discussion of broadcaster 
compliance, see Report, Vol. 2, pp. 47-60. 

’The Task Force found that information 
concerning children’s programs provided on license 
renewal forms was inadequate to measure 
licensees’ performance, and suggested modification 
of the questions on the form. Report Vol. 2. Chapter 
Five, pp. 78-84. This proposal is incorporated in 
Option 2. infra. The staff sIbo found support in the 
social science literature for the argument that the 
needs and interests of children are sufficiently 
different from those of adults to require specific 
ascertainment by licensees. See Report, Vol. 5. 
Wartella. "Children and Television: The 
Development of the Child’s Understanding of the 
Media.” pp. 2-10. Broadcast licensees already have 
some obligations to ascertain the needs and 
interests of children. Further consideration of the 
ascertainment issue is beyond the scope of this 
proceeding. 

The Task Force also made recommendations 
concerning aspects of two direct subsidy programs 
by the Federal government for children's television: 
the funding the public broadcasting and the use of 
children's programs produced with funding from the 
Emergency School Aid Act. See Report. Vol. 1. p. 72 
and Vol. 5. Rudick, "Children’s Television: 
Alternative Media and Technologies”, pp. 31-34. 
These recommendations were addressed directly to 
Congress and lie outBide the scope of the 
Commission's authority. 

•50 FCC 2d at 5. 
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We also encourage parties to submit 
factual data that will support any 
alternative analyses of the history of 
industry compliance with our 1974 
Policy Statement, 

II. Historical Background. 8. The issue 
of children’s television has been before 
the Commission for almost twenty 
years. In the 1960 Report and Policy Re: 
En Banc Programming we specified 
children as one of the 14 groups whose 
programming needs licensees must 
reflect to meet their public-interest 
obligations to their respective 
communities. 9 

9. In 1970, Action for Children’s 
Television (ACT) petitioned the 
Commission with a proposal for 
rulemaking that would include a rule to 
require minimum amounts of 
programming per week for children, 
divided into age-specific categories. We 
responded in 1971 with our First Notice 
of Inquiry to explore and define the 
fundamental issues in children’s 
television. 10 

10. We concluded this inquiry in 1974 
with the release of our Policy Statement , 
reemphasizing that broadcasters have a 
“special obligation" to serve children as 
a "substantial and important" 
community group. 11 We established 
policies and guidelines for children's 
programming and advertising and left to 
industry self-regulation the manner of 
coming into compliance. Specifically, we 
expected to see substantial 
improvements in the overall amount of 
programming specifically designed for 
children on commercial television; the 
scheduling of those programs throughout 
the week, not just on weekends; the 
development and production of more 
educational and informational programs; 
and the presentation of programs 
directed at specific age groups of 
children, including preschoolers. We 
also stated that we expected the 
industry to adhere to NAB Code 
provisions concerning the amount of 
time devoted to advertising during 
children’s programs, to eliminate host 
selling and product tie-ins, and to use 
separation devices between programs 
and commercials. Full compliance with 
the Policy Statement by all commercial 
television licensees was expected by 
January 1,1976. 

11. In adopting the Policy Statement 
the Commission sought compliance 
through industry voluntary self¬ 
regulation rather than proceeding by 
rule. A major influence upon the 
Commission’s decision was the 
representation b$ the industry that it 


*44 FCC 2302. 2314 (1900). 
10 28 FCC 2d 388 (1971). 
“50 FCC 2d 1,5(1974). 


could meet these guidelines on 
children’s television by self-regulation. 
The Commission left the docket open to 
facilitate continued review of industry 
efforts. 

12. In ACT v . FCC, the Court of 
Appeals upheld the Commission’s 
decision to proceed by policy statement 
rather than by rule as was requested by 
ACT. 12 The Court indicated, however, 
that the effectiveness of industry self- 
regulation would depend, in part, on 
“the extent to which the Commission 
and the public monitor the level of 
actual performance." w In upholding the 
Policy Statement the Court also stated 
that “we believe that the Commission 
may well have adequate authority to 
regulate in this area, and even perhaps 
to the extent proposed by ACT." 14 

13. The Commission in July, 1978, 
adopted a Second Notice of Inquiry to 
evaluate the effectiveness of industry 
compliance with the 1974 Policy 
Statement and to assess possible 
alternatives to its 1974 approach, if 
needed. The report of the Children’s 
Television Task Force, released 
November 2,1979, presented the staffs 
analysis of commercial broadcasters' 
compliance with the Policy Statement's 
guidelines, and of the current and 
potential market for children’s television 
programming. 

III. Compliance with the 1974 Policy 
Statement. 14. The 1974 Policy 
Statement asked licensees to do the 
following: (1) “make a meaningful 
effort" in the area of overall amount of 
programming for children; (2) air “a 
reasonable amount" of programming for 
children designed to educate and inform, 
and not simply to entertain; (3) air 
informational programming separately 
targeted for both preschool children and 
school-age children; and (4) air 
programming for children scheduled 
during weekdays as well as on 
weekends. 15 The following is a summary 


12 564 F. 2d 458 (D.C. Cir. 1977). 

"Id. at 481. 

"Id at 480. 

“50 FCC 2d at 0-8 (1974). 

“Shortly after the Issuance of the Policy 
Statement, we adopted the following definition of a 
children’s television program: Program designed for 
children: program originally produced and 
broadcast primarily for a child audience twelve 
years old and under. This does not Include 
programs originally produced for a general or adult 
audience which may nevertheless be significantly 
viewed by children. 

Memorandum Opinion and Order. 58 FCC 2d 1169 
(1975). The staff studies have indicated that our 
definition of children's television programming may 
not be the only operational definition used by 
broadcasters in determining children's programs. 
See Report. Vol. 2. pp. 6-17. Consequently the 
Report has utilized informal Industry 
characterizations of children's programs as well as 
the FCC definition in determining broadcaster 
compliance with the Policy Statement. See Report. 


of the staff s findings on commercial 
licensee compliance with the 
programming guidelines of the 1974 
Policy Statement, based on detailed 
studies of changes in the amount and 
scheduling of various kinds of 
programming between 1973-74 and 
1977-78. 16 While we are aware that 
many licensees have made efforts to 
provide higher-quality programming for 
children during this time period, the staff 
report does not examine the quality of 
programming. The Task Force’s report 
considered solely compliance with the 
1974 Policy Statement, which addressed 
the amount, scheduling , and type of 
children’s programming available. 

15. Overall Amount of Children's 
Programming. Our staffs report found 
that the average amount of time devoted 
to children’s programs, both 
entertainment and non-entertainment, 
on a per-station basis increased from 

10.5 hours per week in 1973-74 to 11.3 
hours per week in 1977-78—an increase 
of less than one hour per week. 17 This 
change was entirely accounted for by a 
significant increase in children’s 
programming on independent stations 
(14.3 hours in 1977-78 as compared with 

10.6 hours in 1973-74). No increase 
occurred in the amount of time devoted 
to children’s programs by network 
affiliates (10.4 hours per network 
affiliate in 1973-74 as compared with 
10.4 hours in 1977-78). 19 

16. Programming Designed to Educate 
and Inform Children. Our staffs report 
found that no significant increase has 
occurred in the number of educational 
and instructional programs for children 
aired during the composite weeks 
(network-originated: 1973-74, 3,1977-78, 
3; syndicated: 1973-74.11; 1977-78,12). 19 
The average amount of time devoted to 
educational children’s programs on a 
per-station basis remained essentially 
the same for the 1977-78 broadcast 
season compared with the 1973-74 
broadcast season (network-originated: 
1973-74, 2.77 hours; 1977-78, 2.76 hours; 
syndicated: 1973-74,1.42 hours; 1977-78, 
1.14 hours). 20 

17. Age-Specific Programming. The 
1974 Policy Statement stated that 
commercial television licensees have a 
responsibility to air more programming 


Vol. 4. pp. 13-21. The results of the staff analysis of 
broadcaster compliance with the Policy Statement 
are essentially the same whether the FCC definition 
or a broader industry-created designation of 
children's programs is used. Compare Report. Vol. 4. 
pp. 27-102 and pp. 103-166: See also Vol. 4. pp. 167- 
172. 

,T See Report. Vol. 4. p. 45. 

“ Id.. Vol. 4. pp. 49 and 53. For an analysis of 
children's programs by source (local, network, or 
syndicated), see Vol. 4. p. 39. 

“ Id . Vol. 3. p. 8. 

w Id.. VoL 3. pp. 11-12. 
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directed toward both the preschool and 
•chool-age audiences. Despite our 
statement that licensees should make a 
'‘meaningful effort" to air age-specific 
programs, the staff found that few 
licensees have made a greater effort to 
do so. Parties filing comments indicated 
a general absence of preschool 
programming on network-affiliated 
stations, with the exception of those 
carrying CBS' Captain Kangaroo. 
Essentially the same number of 
programs was broadcast for the 
preschool audience by network affiliates 
during 1977-78 as was broadcast at the 
time of the 1974 Policy Statement. Some 
independent stations in the top 50 
markets, however, did increase their 
preschool programming. 21 

18. Scheduling of Children s Programs. 
The Policy Statement addressed 
scheduling of children's programs 
because at that time programs for 
children were shown primarily on 
weekends. Our staff found that the 
proportion of children’s programs 
scheduled on the weekend decreased 
somewhat between 1978-74 and 1977- 
7a from 53.7 percent to 47.3 percent, but 
nearly half of children's programs are 
still shown on weekends, when only 8 
percent of children’s television viewing 
occurs. 

19. The staff found that in 1977-7a 60 
percent of children’s programs on 
network affiliates were shown on 
weekends. Network affiliates continue 
to air over 50 percent of their children's 
programs on Saturdays alone. In many 
markets there are still no independent 
commercial television outlets. 
Consequently, in those markets viewers 
depend solely on network affiliates, who 
air the majority of their children’s 
programming on weekends. 

20. The Task Force report has 
provided our primary source of evidence 
concerning broadcasters’ compliance 
with the Policy Statement. We solicit 
public comment on the accuracy and 
adequacy of the information and 
analysis provided in that report. 

IV. Television and the Child 
Audience. 21. The staffs report also 
analyzed broadcasters' compliance with 
our programming guidelines in the 
context of children’s cognitive abilities, 
the market for children's television 
programming, and recent technological 
developments. 

22. Benefits to Children. The Report 
found that television has an opportunity 
to provide considerable educational 
benefits to children. Most children. 


Sec comments of Romper Room Enterprises. 
Docket 19142 (submitted February 12,1979). pp. 17- 
19. 


watch many hours of television a day. 22 
In addition children have been shown to 
acquire attitudes and behavior, as well 
89 cognitive skills, from watching 
television. 23 Thus, both cultural and 
informational programming may have a 
large influence on children. Preschool 
children in particular may benefit from 
educational programming since, unlike 
adults and older children, they do not 
read and have access to relatively few 
alternative sources of information. 24 

23. The Task Force reported that 
several features both of children 
themselves and of the television 
industry cause commercial television 
broadcasters to serve children 
differently and less well than any other 
significant audience group. Based on 
differences in cognitive developments 
children form at least two distinct 
audiences, preschoolers (ages two to 
five) and school-age children (ages six 
to twelve). 16 These groups have 
sufficiently different educational needs 
that nonentertainment programming for 
children must be directed at one group 
or the other to be fully effective. 26 

24. The Market for Children’s 
Programs. In the advertiser-supported 
broadcasting system programming is 
paid for not by viewers but by 
advertisers, who desire the largest 
possible audience of potential buyers for 
their advertised products. The report 
asserts that children, particularly 
younger children, have an influence on 
decisions to buy only relatively few 
advertised products. Purchases of 
products advertised to children fall into 
a very few categories and constitute 
only a small fraction of household 
budgets. Thus, though many firms do 
advertise to children, the amount of 
money spent on children’s advertising 
appears to be small relative to the 
amount spent advertising to adults. 
Broadcasters have little-incentive to 
present programming designed to attract 
children and even less incentive to 


“A. C. Nielsen, Child and Teenage Viewing 
(1978). p. 2. 

**See Report. Vol 1, pp. 19-20, and Vol. 5. 
Wartella. pp. 31-34. 

u There are, of course, television programs 
created for family or adult audiences that also 
provide educational benefits to children. 
Nonetheless, the educational benefits to children of 
family or adult programming do not. according to 
the 1974 Policy Statement, fully satisfy 
broadcasters' special obligations to serve children. 
In that Statement we have recognized children as a 
“unique audience" and have stated that because of 
their immaturity and their special needs, (they) 
require programming designed specifically for 
them." 50 PCC 2d at 5. 

“ See 50 FCC 2d at 7-8. See also Report . Vol. 5. 
Wartella pp. 2-12. 

»/</.. Vol. 1. pp. 23-26. 


program for specific subcategories of 
children. 27 

25. In markets with few television 
outlets broadcasters will attempt to 
maximize their audience by presenting 
programming appealing to the largest 
number of people. In markets with many 
television outlets, some stations will 
find it more profitable to program for the 
tastes of smaller groups, including 
children, than to compete for and further 
divide the broad general audience. Thus 
television broadcasters are likely to 
present more programming, and perhaps 
more diverse programming, for children 
in markets with many outlets than in 
markets with few outlets. Independent 
stations, which often program for 
audiences not served by network 
affiliates, are likely to present more 
children's programming than network 
affilitate9. 

26. Our 9taff has concluded based on 
the above analysis that the small 
numbers of children and their limited 
appeal to advertisers, combined with the 
small number of outlets in most markets, 
create incentives for the commercial 
television system to neglect the specific 
needs of the child audience. The report 
asserts that, as a consequence of the 
incentives facing television 
broadcasters, the amount of children’s 
programming on advertiser-supported 
stations will be less than the amount of 
programming that would be presented 
for an adult audience of similar size and 
viewing habits. The children’s 
programming that is broadcast will be 
designed to attract the largest child 
audience rather than specific age 
subgroups. Because programming 
designed for specific age groups will 
probably attract relatively small 
numbers of children, programming of 
that type is likely to be kept to a 
minimum. In addition, children’s 
programming usually will be scheduled 
for time periods in which no other 
audience groups are available in large 
numbers. Even when located in these 
marginal time periods, children’s 
programs will be subject to preemption 
by programming that attracts larger 
general audiences, such as sports 
events. Broadcasters will also be less 
willing to spend money to produce 
children’s programming than adult 
programming. 28 

27. New Technologies and Children's 
Programming. The staff report suggests 


91 Id.. Vol. 1, pp. 30-31. 

* Additional data that would have allowed the 
staff to substantiate their analyses of the 
relationship between the advertising market and the 
airing of programs for children were available only 
at prohibitive cost. The staff plans, however, to 
continue research on these issues during the eoming 
months. 
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that parents appear to desire more 
television programming for their 
children, and in particular more 
educational programming, than is 
available on advertiser-supported 
television stations. Cable and 
subscription television also provide 
evidence that parents desire children's 
educational programming strongly 
enough to pay for it, either directly or 
indirectly, when it is available. Cable 
television suppliers offer three different 
program packages for children, one of 
which is a full-time channel of children’s 
programming. The material offered on 
cable has a higher educational content 
than that presented by advertiser- 
supported broadcasters. 29 In addition, 
four of the six operating subscription 
television (STV) stations offer 
programming for children. 30 This 
evidence from cable and STV suggests 
that children's programming provided by 
advertiser-supported stations falls far 
short of viewer demand. We invite 
comment on the staffs interpretation of 
the evidence concerning demand for 
children’s programming. 

28. Overall compliance . On the basis 
of the staffs analysis it appears that, 
whether the FCC definition of children's 
programs or a broader industry 
categorization of children's programs is 
used, the commercial television industry 
as a whole has not, after five years of 
notice under out Policy Statement, 
complied fully with our existing 
programming guidelines. The 
availability of programming for other 
audiences that also attracts children 
does not satisfy the Commission’s 
requirement that television licensees 
provide educational and age-specific 
programming specifically designed for 
children, scheduled throughout the 
broadcast week. On this basis alone, we 
may consider taking further action, 
assuming the accuracy of the staffs 
analysis. 

29. The staff 8 conclusion is reinforced 
by its analysis that the market 
incentives under the current structure of 
commercial broadcasting appear to run 
counter to the programming policies and 
guidelines created in the Policy 
Statement . The Task Force report 
suggests that without formal regulations 
or processing guidelines only increases 
in the number of television stations or 
other video programming outlets in a 
market will foster any further increases 
in the amount or diversity of children's 


“See Report, Vol 1. pp. 41-42and Vol 5, Rudick, 
pp. 57-63, 

30 Two of these stations are located in the Los 
Angeles area where, due to the large number of 
commercial broadcast stations, more programming 
is already available for children than is available in 
most markets. 


programming. The Commission invites 
comment on the staffs analysis and 
conclusions concerning broadcaster 
compliance with the Policy Statement 
and the staffs overall analysis of the 
market’s behavior and its effects on the 
availability of children’s television. 

V Policy Options. 30. This section 
sets forth a range of options for FCC 
action with regard to television 
programming for children. We propose 
to adopt one of these options or other 
options submitted by parties after 
consideration of the complete record 
submitted in response to this Notice. 
Accordingly, we encourage comments - 
on the options presented below. 31 We do 
not, however, foreclose the possibility 
that other equally viable options will 
emerge from public comments, and if so. 
we will fully consider them. 

31. Option 1. Rescind the Policy 
Statement and rely on other program 
sources for children’s programming. If 
the staff analysis is correct, the 
economic incentives of the advertiser- 
supported broadcasting system do not 
encourage the provision of specialized 
programming for children. We may, 
therefore, choose to rescind the Policy 
Statement and find that commercial 
television broadcasters no longer have 
any specific obligation to serve the child 
audience. Instead we would rely on 
other program sources, such as public 
broadcasting, federally-funded 
children’s programs, cable television, 
subscription television, or any 
combination of other program sources to 
meet the demand for more age-specific 
educational programming for children. 
We recognize, however, that public 
broadcasting has been hampered by the 
disadvantages that UHF stations have 
faced in the past, and that cable and 
subscription television are not available 
in all communities. These alternatives 
offer a potential solution only in the long 
run. We invite comment on whether we 
should rescind the Policy Statement and 
rely solely on other program sources to 
meet the demand for educational 
programming. 

32. Option 2. Maintain or Modify the 
Policy Statement. The staff report has 
concluded that five years of experience 
with broadcaster self-regulation under 
the Policy Statement indicates that very 
few changes in children’s programming 
practices have occurred. In view of our 
concerns about the constitutional limits 
to our authority we could still conclude 


51 Commenting parties should note that some of 
the options would be mutually exclusive in their 
implementation. The option of encouraging 
structural changes in the video programming 
industry, however, can be implemented in 
conjuction with any of the other options described 
in this section. 


that a reaffirmed FCC Policy Statement 
remains the only viable policy option, in 
spite of the staffs analysis of the 
economic incentives of commercial 
broadcasters. 

33. If we choose to maintain our 
Policy Statement, we might, in addition, 
modify the television license renewal 
form in order to obtain more 
comprehensive and precise information 
about licensee programming practices 
for children. For example, we could ask 
television licensees to provide a 
complete listing of programming that 
meets our definition of children’s 
programs as part of their annual 
programming report. 32 We could also 
require that television licensees classify 
this programming according to intended 
audience (preschool or school-age), and 
report the amount of time devoted to 
children's programs and the scheduling 
of these programs. We invite comments 
on the appropriateness of maintaining 
the Policy Statement with or without the 
alternative of requiring licensees to 
provide additional information about the 
type, amount, and scheduling of their 
children's programs. 

34. Alternatively, the staff’s analysis 
that television broadcasters have little 
incentive to produce educational 
programs for children may lead us to 
reevaluate our Policy Statement. We 
could, for example, reaffirm the 
obligation of television broadcasters to 
provide more programs for children but 
rescind our policies requiring 
educational and age-specific 
programming. We could also maintain 
the existing standards of the Policy 
Statement but apply these standards to 
the availability of programming in the 
market rather than maintain an 
individual licensee obligation. We solicit 
comment on these alternatives. 

35. Option 3. Mandatory Programming 
Rules. The staff has recommended that 
the Commission consider adopting an 
interim rule concerning the amount, 
scheduling, and type of programming for 
children. The rule suggested by the Task 
Force would require that all commercial 
television broadcasters provide 5 hours 
per week of educational programming 
for preschool children (ages two to five) 
and 2Vb hours per week of educational 
programming for school-age children 
(ages six to twelve). The rule would 
further require that this programming be 
scheduled between 8:00 a.m. and 8:00 
p.m., Monday through Friday. The 
Commission invites comment on this 
proposal as well as suggestions for 
alternatives and reasons for proposing 
them. 


” See Annual Reporting Form No. 303-A. 
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36. We have always recognized that 
educational programming can also be 
entertaining. 53 Nonetheless, the question 
of how broadly we define educational 
programming is an essential element of 
this discussion. In our Policy Statement 
we broadly characterize educational 
programming: 

There are many imaginative and exciting 
ways in which the medium can be used to 
further a child's understanding of a wide 
range of areas: history, science, literature, the 
environment, drama, music, fine arts, human 
relations, other cultures and languages, and 
basic skills such as reading and mathematics 
which are crucial to a child’s development.* 4 

It is our intent to continue to define 
educational programming in a broad 
manner and to give deference to 
licensees’ own classifications of their 
children’s programs. We invite comment 
on the appropriateness of our definition. 

37 . We realize that television as a 
mass medium always has the potential 
to reach broad audiences. Nonetheless, 
we stated in 1974 that we believe that 
programming can be designed for 
specific age groups of children. If this 
rule option were adopted, we would 
propose to continue to define preschool 
programming as programming originally 
produced and broadcast primarily for a 
child audience ages two to five. We 
would propose to continue to define 
school-age programming as 
programming originally produced and 
broadcast primarily for a child audience 
ages six to twelve. We invite comment 
on the appropriateness of these 
definitions. 

38. The proposed rule might apply to 
all licensees equally or only to some 
classes of licensees, such as network 
affiliates or VHF stations. We solicit 
comment on the appropriateness of 
treating various classes of licensees 
differently, and on the reasonableness 
of different programming standards for 
network affiliates and independents or 
for VHF and UHF stations. 

39 . The staff report asserts that with a 
large number of video outlets in each in 
each market sufficient diversity in 
programming would occur to make it 
likely that educational programming for 
children be provided without FCC 
intervention. Accordingly, we intend 
that, if adopted, the mandatory 
programming rule would be an interim 
measure and that the rule would contain 
a “sunset” clause setting forth 
conditions under which it would be 
rescinded. Criteria for rescinding the 
rule might include the expiration of a 
given time period or some structural 
condition such as national cable 
penetration reaching some specified 


”50 FCC 2d at 7. 
"Id 


level. Alternatively, the criteria might be 
applied on a market-by-market basis 
and might include the number of over- 
the-air stations in the market, cable 
penetration in the market, percentage of 
homes in the market passed by cable, or 
some combination of these. 35 
Widespread and low-cost availability of 
videocassette and videodisc equipment 
and programming might also make 
mandatory advertiser-supported 
broadcasting of children’s programs 
unnecessary. We invite comments on 
the appropriateness of a “sunset” 
provision for rescinding the rule and the 
criteria for determining when this 
provision should take effect 

40. Option 4. Children 's Programming 
License Renewal Processing Guidelines . 
The Commission could also achieve the 
objectives outlines in the staff report 
through the adoption of a processing 
guideline. Currently, the FCC staff is 
given delegated authority to process 
license renewals routinely and to make 
findings that they serve the public 
interest only where certain specific 
standards for local, informational, and 
non-entertainment programs are met by 
the broadcast licensee during the past 
license term. The current minimum 
programming processing guideline for 
television licensees reads as follows: 

Programming: Programming content and 
ascertainment of community 
needs. . . . [Staff may not grant any] 
Commercial TV proposals (except those 
made by UHF stations not affiliated with 
major networks) which project for the hours 
6:00 a.m. to 12:00 midnight less than the 
indicated percentages in one or more of the 
following categories: five percent total local 
programming, five percent informational 
(news plus public affairs) programming, ten 
percent total non-entertainment 
programming. ** 

41. A possible processing guideline for 
children’s programming could 
incorporate the same provisions as the 
proposed rule (see Option 3 supra) or 
different standards. Under a processing 
guideline, the staff would review each 
television license renewal application to 
determine whether it conforms to the 
standards established for educational 
children’s programming. 

42. If a television licensee proposed 
programming for the next three-year 
license term that fell below the 
Commission’s guidelines, the staff would 
send the renewal application to the 
Commission for full review to determine 
if the renewal should be granted. If the 
television licensee aired, during the last 
license period, programming that fell 


“The rule might even be held inapplicable from 
the outset in certain markets, if they met the 
"sunset” criteria. 

”47 C.F.R. § 0.281(a)(8)(i). 


below the Commission’s guidelines, the 
staff could grant the renewal if the 
licensee submitted a satisfactory 
explanation. If the staff determined that 
the explanation was unsatisfactory, the 
staff would send the application to the 
Commission for full review. 

43. An additional standard for 
investigation of renewal applications in 
our local or news and public affairs 
processing guidelines is “promise v. 
performance”. If a licensee promised 
more than the FCC’s minimum 
guidelines and has, during the past 
license period, substantially deviated 
from these program percentages, the 
staff may request justification or 
additional information on an applicant's 
programming proposal before granting 
the renewal. We invite comment on 
whether this standard should be applied 
to an applicant’s past children’s 
programming proposals. 

44. The staff defers to licensee 
discretion in categorization of 
programming. If, however, a petition-to- 
deny is filed, the staff must determine 
whether the licensee has met the 
program guidelines. We invite comment 
on how the staff should determine 
whether the licensee has met the age- 
specific and educational standards of a 
processing guideline if a petition-to-deny 
challenging a licensee’s programming 
during the last renewal term is filed. 

45. A processing guideline would 
allow the Commission more flexibility in 
special cases than a mandatory rule. 

This option might be used in conjunction 
with a reaffirmed Policy Statement and 
modified license renewal form (see 
Option 2 supra). 

46. Option 5. Increasing the Number of 
Video Outlets. Our staffs report 
concluded that in the long run increases 
in the number of advertiser-supported 
video outlets per market and more 
television programming paid for by 
viewers would provide the most 
promising means of increasing the 
amount and diversity of programming 
serving children. In addition, the fact 
that more broadcast outlets are 
competing for the same audience may 
affect broadcasters’ programming 
strategies, making it more profitable to 
present specialized programming 
strongly preferred by a relatively small 
audience than to try to compete for the 
mass audience. While the staff believes 
that increasing the number of outlets per 
market should result in a better match of 
programming with viewers’ preferences, 
it provides no guarantee that any 
specific type of programming, such as 
educational programming for 
preschoolers, will be provided. 

4/. Before considering specific options 
for increasing the number of outlets, the 
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Commission invites comment on the 
staffs proposition that increasing the 
number of outlets per market will 
improve the availability of educational 
programming for children. We also 
request suggestions and opinions on a 
general strategy that the Commission 
might undertake to achieve structural 
changes that increase the number of 
outlets per market, if it were to accept 
the staff 8 premise. One approach might 
take the form of a new policy statement 
or doctrine directed to promoting 
structural alternatives to advertiser- 
supported television rather than to 
maintaining our 1974 Policy Statement , 
which promotes educational children’s 
programming on commercial television 
stations. 

48. Increasing the number of 
advertiser-supported outlets could most 
easily be accomplished by making UHF 
stations more comparable with VHF 
stations. Congress has required the 
Commission to “devise a plan for UHF 
stations to reach comparability with 
VHF in as short a time as practicable.'* 37 
We solicit opinion concerning the likely 
effect of an increase in the number of 
UHF stations on children’s 
programming.** 

49. Wider introduction of the various 
pay television options would not only 
increase the number of outlets but 
would allow viewers to express their 
preferences by purchasing the kind of 
programming they want. Possible 
increases in the availability of pay 
television options may come from 
expanded cable and subscription 
television services, more widespread 
use of new technologies such as 
videocassette and videodisc, and 
possibly direct satellite-to-home 
broadcasting. 

50. Cable television, over-the-air 
subscription television (STV), and direct 
satellite-to-home broadcasting may 
offer, in the long run, a greater 
likelihood than advertiser-supported 
broadcasting of meeting consumer 
preferences because consumers have the 
option of paying for the kind of 
programming they want. In addition, 
cable television overcomes the problem 
of channel scarcity by offering, in newer 
systems, 30 or more channels. 

51. Although these for-pay 
programming services are increasing in 


“Appropriations for Departments of State. 
Justice. Commerce, Judiciary and related agencies. 
Public Law No. 95-131. 92 Slat 104a (1978). 

“For ongoing proceedings to assist UHF stations 
in attaining comparability with VHF stations see 
Notice of Inquiry in Docket No. 78-391. 70 FCC 2d 
1720 (1979); Notic+cf Inquiry in Docket No. 79-392, 
70 FCC 2d 114 (1979); Report and Order in Docket 
No. 21010, 69 FCC 2d 1868 (1978); Memorandum 
Opinion and Order in Docket 21010, 70 FCC 2d 1176 
(1979). 


availability, in the short term they will 
not be available to the majority of 
television households. Even in the long 
term it is likely that only advertiser- 
supported over-the-air broadcasting will 
be available to all television households. 
We invite comment on the desirability 
of depending upon technologies that 
may not be available to all households 
to provide programming for children. 

We also invite comment on the extent to 
which reduction in the cost of cable, 
STV, or possibly direct satellite-to-home 
broadcasting may affect the availability 
of children’s programming. 

52. With videocassettes and 
videodiscs viewers may eventually be 
able to buy almost any kind of 
programming they want and to view 
whenever they want. Cassette and disc 
libraries equipped with viewing 
equipment may make this programming 
widely available to the public at large. 
The Commission invites comment on 
whether videocassettes and videodiscs 
by themselves or in combination with 
other forms of pay television are 
practical alternatives to over-the-air 
broadcasting, and whether the 
availability of these alternative sources 
of programming should affect our 
policies for advertiser supported 
broadcasting. 

VI, Legal Authority 

53. Although some courts have 
indicated concern with mandatory 
programming rules, our staff Finds based 
upon its constitutional and statutory 
analysis that the Commission could 
adopt any of the proposed options 
including the option providing for a 
mandatory programming rule. 39 We 
invite comment on this analysis. 

54. In particular, the Commission 
invites comment on our constitutional 
and statutory basis for a mandatory 
programming rule, including requiring 
specific categories of programming, 
requiring a minimum number of hours of 
programming of a given category, and 
requiring that it be scheduled within a 
given time period. We also invite 
comment on the legality of provisions in 
a rule that might permit classes of 
licensees, such as network affiliates and 
independent stations or UHF and VHF 
stations, to be treated differently. We 
also seek comment on the legal 
distinctions between a rule and a 
processing guideline such as that used 
for local and informational programming 
by television stations, and the 
permissable degree of specificity in a 
processing guideline. 


“See Report. Vol. 1, Appendix A. 


VII. Conclusion 

55. We believe that television 
programming has an enormous potential 
for enriching the lives of children. This 
potential is still largely unrealized. We 
expect that, acting within the limits of 
our authority, we can adopt one or more 
policies that will result in better service 
for children. 

56. Authority for this proposed 
rulemaking is contained in Sections 1 , 4 
(i) and (j), 303 (g) and (r), and 403 of the 
Communications Act of 1934, as 
amended (47 U.S.C. 1.) Pursuant to 
applicable procedures set forth in 

§§ 1.415 and 1.46 of the Commission's 
rules, interested parties may file 
comments on or before June 2,1980, and 
reply comments on or before August 1. 
1981. All relevant and timely comments 
will be considered by the Commission 
before final action is taken in this 
proceeding. In reaching its 
determination in this proceeding, the 
Commission may also take into account 
other relevant material before it, 
provided the nature and source of that 
material are identified in the public 
docket and made available for public 
comment. 

57. To file formally in this proceeding 
participants must file an original and 5 
copies of all comments, reply comments 
and supporting documents. If 
participants want each Commissioner to 
receive a personal copy of their 
comments an original plus 11 copies 
must be filed. To participate informally 
in this proceeding participants may 
submit one copy of their comments. 
Docket Number 19142 should be 
specified in the heading. Comments and 
reply comments should be sent to Office 
of the Secretary, Federal 
Communications Commission. 
Washington, D.C. 20554. Comments and 
reply comments will be available for 
public inspection during regular 
business hours in the Dockets Reference 
Room (Room 239) of the Federal 
Communications Commission, 1919 M 
Street, N.W., Washington, D.C. 20554. 

For further information on this 
proceeding, contact Susan CL Greene, 
Director, Children’s Television Task 
Force, 202/653-5940. 

Federal Communications Commission.* 
William Tricarico, 

Secretary. 

December 19,1979. 

Separate Statement of Charles D. Ferris, 
Chairman. 

Re; Children’s Television Programming 
Rulemaking Notice. 


’See attached statements by Chairman Ferris, 
Commissioners Quel to. Washburn, Fogarty, Brown 
and Jones. 
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I hope that the notice the FCC is issuing 
today is perceived in its correct light. We are 
not. by this action, endorsing any option put 
forward in our Children’s Task Force’s Report 
as a preferred means of achieving the 
Commission's goals. 

We are putting out for public comment five 
options for further FCC action in the area of 
children’s television programming. We are 
also asking for comments on the methodology 
and findings of our Children’s Television 
Task Force Report, which measured 
commercial broadcaster compliance with our 
last actions in this field. 

We are proposing as broad a range of 
options as we can set forth, with no preferred 
option. I personnally have a very open mind 
on this subject I would only turn to the 
option of FCC imposition of a requirement 
that each television station air a specific 
amount of weekday programming for 
preschoolers and school age children with 
very great reluctance. I would do so only if I 
found after we reviewed all comments and 
studies submitted in this docket that every 
possible alternative had to be discarded as 
inappropriate. 

It is for this reason that I have proposed 
that we provide the greatest possible window 
in this proceeding for submission of careful 
alternative studies and for constructive 
proposals short of mandatory programming 
rules by both the television industry and by 
the public. I have also proposed that we 
underline our intention not to rush to 
judgment by announcing in the notice we 
issue today that if we do. at the close of this 
comment period, find that we wish to move 
forward on the mandatory rule option, we 
will issue a Further Notice of Proposed 
Rulemaking setting forth the specific 
language of such a rule to allow an additional 
comment period. 

The Commission's adoption of these two 
steps, in addition to the care we have taken 
in broadly drafting our notice, should lay to 
rest any question that we as an agency are 
approaching our job in as fair a manner as 
possible. 

We have. I believe, benefitted from a 
diversity of views provided to us informally 
during the past 45 days. I think that it is now 
time for us to get formal views on the array of 
options before us, and to put the best 
evidence that can be provided to us into the 
record in a rulemaking context. We can then 
begin to move towards a conclusion to this 
docket. 

While we want to be fair to all concerned, 
we do here deal with a very sensitive area of 
concern for all of us—the millions of hours of 
television that our children watch. I hope that 
broadcasters as well as viewers will take this 
opportunity to reassess what has been done 
in this area during recent years and to 
determine whether additional initiatives, 
whether regulatory or industry-initiated, are 
necessary and possible. 

Perhaps we have gone as far as we can go 
as a nation, or as a government, in insuring 
that commercial television is able to educate 
and inform our children. Perhaps, given the 
other things we ask of that medium, our 
expectations in 1074 were too great. Perhaps 
we need to look elsewhere for ways to 
provide children and parents with access to a 


greater diversity of program types during 
weekday daytime and early evening time 
periods. Or perhaps there are still new 
proposals that will be forthcoming from the 
television Industry. 

I do not know the answers, but I hope we 
are now on our way to getting them. 

Concurring Statement of FCC Commissioner 
James H. Quello 

In Re: Television Programming for Children 

I concur in the issuance of this Notice of 
Proposed Rulemaking for the sole reason that 
it invites comments on the merits of the staff 
Task Force Report, conclusions, and 
recommendations, even though I believe the 
issuance of the proposed rulemaking at this 
point in the proceeding Is premature and 
predicated on an incomplete record. 

Last October the Commission’s Children's 
Television Task Force released its report 
which relied almost exclusively on its own 
research and commissioned studies for the 
conclusions reached. Clearly the report 
should have been subjected to detailed 
analysis and challenge by interested parties 
and the totality of comments should have 
been considered by the Commission in 
determining not when, but whether, a 
rulemaking should issue based on such 
record. Instead, the Commission instructed 
the staff to prepare a Notice of Proposed 
Rulemaking reflecting the options discussed 
by the Task Force and developed without the 
benefit of adversarial comments by 
interested parties. The public was then given 
a mere 45 days in which to provide informal 
comments on the report 

The Notice of Proposed Rulemaking 
adopted today contains no reference to 
comments filed during the 45 day period, and 
is predicated on the unchalleneged findings 
and conclusions of the Task Force staff. 
Procedurally we seem to have placed the cart 
before the horse in our unilateral 
determination to M . . . adopt at the 
conclusion of this proceeding one or more of 
the options outlined in this Notice or 
provided to us by commenting parties,” as we 
stated in paragraph three of the NPRM. I 
remain extremely concerned that interested 
parties have the opportunity to comment on— 
and, indeed, challenge—the staff Task Force 
Report, conclusions and recommendations. I 
continue to believe it mandatory that the 
Commission consider all comments relative 
to the merits of the Task Force Study and 
findings before it makes any judgment as to 
remedial measures. In short let us know all 
aspects of the problem, if. indeed, a problem 
does exist, before we strike a line and 
calculate the answer. 

I find a further compelling reason for 
proceeding with deliberation in this matter. I 
am informed that the National Association of 
Broadcasters through its Children’s 
Television Committee, would prepare a full 
and complete analysis of the FCC Task Force 
Study and would examine the possibility of 
various modes of response to the ongoing 
challenge of meeting the needs of children, I 
am particularly interested in any specific and 
concrete suggestions the television broadcast 
industry entities may have with respect to 
responding to the need for children's 
programming. Such proposals should be 


evaluated before this Commission makes a 
decision on the need for additional 
programming requirements. 

I wish to emphasize that 1 have come to no 
conclusions with respect to the adequacy of 
children's television programming and I shall 
continue to keep an open mind until the 
record in this proceeding has been fully 
developed and considered by the 
Commission. In the interim. I look forward to 
the panel discussions that we have promised 
in the NPRM. 

December 19.1979. 

Statement of Commissioner Abbott 
Washburn, Concurring in Part and Dissenting 
In Part, on Notice of Proposed Rulemaking. 
Children’s Television Programming Docket 
No. 19142 

Summary 

Except for the mandatory hours option 
(whether by rule or by processing guidelines), 
to which I must dissent, 1 am concurring in. 
rather than approving, the content of this 
Notice of Proposed Rulemaking. I do so 
because it deals with only a part of American 
television’s effort to serve children and 
because of inadequacies In the Task Force's 
studies underpinning some of its 
conclusions. 1 

In addition, the Task Force Report 
overlooks significant developments which 
have taken place during the past five years 
under the stimulus of the Commission's 1974 
Policy Statement. 

Mandatory Hours Option 

I believe it fair to say that no other 
Commissioner during the past five years has 
taken greater interest in, or devoted more 
time to, the subject of children and television 
than I. There has been progress. But further 
improvements in programming and 
scheduling are needed. We all recognize this. 
If I believed that the mandating by the 
Government of certain amounts of 
educational programs each week would be 
effective. I would not hesitate to vote to have 
it put out for public comment. But the record 
so far in this proceeding has not convinced 
me that such a course would be productive of 
the desired results. Rather, it would be 
counterproductive and disruptive. Quality 
can neither be regulated nor legislated. More 
is not better . The figure of 5 hours per week 
for pre-schoolers and 2 Vt for grade-schoolers 
are purely arbitrary, unsupported by any 
rationale for their selection as opposed to 
other figure either higher or lower. 

In addition, the First Amendment and 
Section 326 implications would lead us 


1 As an example, there is little or no hard 
evidence supporting the finding that parents, in any 
significant numbers, are willing to pay extra for 
additional educational programs, yet this finding is 
advanced as proof of the existence of “unsatisfied 
demand” for such programming. The fact that some 
cable-TV subscribers pay extra to get a service like 
Home Box Office does not justify the staffs 
conclusion that subscribers would be willing to pay 
extra solely for children’s television. None of the 
pay-TV services today has a children's channel sold 
separately from the rest of its programming. 
Consumers subscribe to pay-TV primarily to receive 
movies and sports without the interruption of 
commercial announcements. / 
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straight into a legal morass of several years’ 
duration, deflecting funds and attention away 
from the task of improving television for 
children. Treating children as a "unique 
audience" and mandating aspecific number 
of hours Monday through Friday designed 
especially for them between 8 a.m. and 8 
p.m., if eventually upheld in the courts, would 
set the stage for other groups to come before 
the Commission expecting and demanding 
similar treatment. For example the elderly, 
like children, cut across all segments of the 
population. Strong arguments could be made 
that the increasing numbers of senior citizens 
comprise a special "underserved" audience, 
deserving of certain amounts of 
particularized programming each week. By 
this process we would see programming 
decisionmaking gradually transferred to the 
Government. 

What Is " Instructional '? 

The demarcation line between 
"instructional" and "entertainment" 
programming, in my judgment, is virtually 
impossible to draw. For example, a youngster 
who watched the dramatization of Mark 
Twain’s "Huckleberry Finn," * learned a 
powerful lesson about racial bias and 
societal pressures (particularly if he or she 
discussed the program afterwards with 
parents or parental surrogates). Yet this 
program does not fail within the 
Commission's defmtion of a television 
program "designed for children." The series 
"The Waltons" and "Little House on the 
Prairie" are basically entertainment programs 
for the whole family. Nevertheless they teach 
millions of children each week fundamental 
truths about human relations and about the 
essential character of the American people. 

"The Winds of Kitty Hawk," 9 a 
documentary drama about the Wright 
Brothers, which was aired on the 75th 
Anniversary of powered flight, sent kids to 
the libraries for books about aviation and 
America’s role in space. Yet it was not 
designed as an instructional program for the 
young. 

The five experts whom the staff employed 
in its study of network programming ran head 
on into this definitional problem. * * * 4 * * When they 
couldn’t agree on whether a show was 
"entertainment" or "instructional," they 
would either leave it out or take a vote. This 
led to such anomalies as CBS’ "Captain 
Kangaroo" for pre-schoolers being 
categorized in the study as pure 
entertainment although the Commission itself 
has consistently held it to be instructional 
. . . and to the classification of "Audubon 
Wild Life Theater" as instructional in 1973-74 
but not in 1977-78. Omitted altogether was 
"Kidsworld," one of the best of the 
informative series developed in response to 
the FCC’s 1974 Guidelines. 

Clearly, then, if the Commission eventually 
were to mandate a certain amount of 


‘ ‘ Huckleberry Finn." March 25,1975, 8-9:30 pjn., 

ABC Network. 

1 "The Winds of Kitty Hawk," December 17,1978, 
8-10 p.m., NBC Network. 

4 See Television Programming for Children: A 

Report of the Children’s Television Task Force. Vol. 
5, "Program Trends in Network Children's 
Television 1948-1978," Dr. Joseph Turow, pp. 1-73. 


instructional programming, the definitional 
difficulty would lead to endless controversy 
over which specific programs did or did not 
fall into the instructional category. 
Commission personnel inevitably would be 
involved and would be assuming the role of 
program decision-makers. 

A Broader View Needed 

Unfortunately, the Task Force was so 
locked in by the terms of reference of the 
Inquiry that an incomplete and misleading 
picture emerges from its Report. "Television’s 
potential for enriching the lives of children," 
it says, ". . . is still largely unrealized." But if 
one takes a broader view and looks at the 
total accomplishment, a quite different 
conclusion is reached. 

My own experience with TV and 
children—based on watching and discussing 
thousands of hours with our daughter and her 
friends from 1967 to the present—is that there 
is a vast amount of programming now 
available from which children can learn. It is 
a question of wise selection, rather than one 
of scarcity.® 

For example, the Task Force could only 
deal with programs specifically "designed for 
children" 12 years old and under. It could not 
consider programs like "The Waltons," or 
specials like C.S. Lewis’ "The Lion, the Witch 
and the Wardrobe," or even "The Wonderful 
World of Disney." • 

Because the Task Force could not take 
quality Into account, a mediocre cartoon 
counted in the statistical summaries for as 
much as a sensitive, imaginative program. 

Omitted from consideration was the array 
of educational programs for children offered 
each day on public television. Yet. clearly, 
one cannot get a full picture of children's 
programming available to U.S. families today 
without taking account of such shows as 
"Sesame Street," "Mr. Roger's 
Neighborhood", "The Electric Company", and 
the splendid new one, "Feelings", conducted 
by Dr. Lee Stalk. 

The informative, short drop-ins for children 
could not adequately be considered, for 
example. CBS’ “In the News" and ABC’s 
"Schoolhouse Rock." 

The Task Force did not study the many 
new programs produced by local stations 
throughout the country, quite a few of which 
were created in response to our 1974 
Guidelines. 1 

No attention could be given to the 
increasing amount of television programming 
being directed to teenagers, whose problems 
are the subject of sensitive and helpful 
dramas and documentaries.® 


• A representative list of literary works which 
have appeared on television is attached. 

•"The Waltons". CBS, 8-9 p.m. each Thursday. 
"The Lion, the Witch and the Wardrobe", CBS. 

April 18 2,1979. 8-9 p.m. "The Wonderful World of 
Disney", NBC. 7-8 p.m. each Sunday. 

7 A partial list of these locally-produced children's 
programs is attached hereto. 

•A list of some of these programs is attached. The 
teenage audience is of equal, if not greater, 
importance than pre-schoolers and grade-schoolers. 
The needs and problems of teenagers are very real. 

1 hope that broadcasters will provide the 
Commission with complete information on 
programming for young adolescents during the 
course of this proceeding. 


The fact is that, taking the overall view, 
there has been a significant effort to face up 
to the challenge of children and television. 
This can be attributed, at least in part, to the 
Commission’s 1974 Policy Statement. This 
effort, which is acknowledged by groups like 
Action for Children’s Television and the 
American Council for Better Broadcasts and 
by many individual experts like Dr. 

Rosemary Lee Potter, includes: 

Conferences of programming executives, 
such as those held by the National 
Association of Broadcasters and by CBS, 
which have resulted in new locally-produced 
programs for children. 

More funding for children's programming 
and research. 

A growing partnership between educators, 
parents, and broadcasters—to use television 
constructively in the home and in the school, 
as well as to develop "critical viewing skills" 
in children. Dr. Rosemary Lee Potter 
characterizes this as "an important 
movement," commenting that the past two 
years have seen particularly intense activity. 
"Constructive use" embraces, for example, 
the Reading Projects of CBS and Capital 
Cities Communications, the Parent 
Participation Workshops of NBC, and the 
increased availability to teachers of 
informative background materials on specific 
programs, such as the printed materials on 
"Roots" created and distributed by Prime 
Time School Television. HEW has awarded 
grants totalling $1 million for the 
development of curriculum courses at various 
grade levels to teach "critical viewing skills." 
ABC is underwriting the work of 
phychologists Dr. Jerome Singer and Dr. 
Dorothy Singer, of Yale, on courses for third, 
fourth and fifth graders. The Parent Teachers 
Association, at the national level, is also 
working in this area. 9 

What seems clear from the range of things 
being done is that we must look beyond mere 
statistical quantitative measurements in 
attempting to judge television’s service to 
children. 10 

Indeed the Commission's 1974 Children’s 
Report requires our looking beyond statistical 
quantitative measurements. In outlining what 
would be expected of licensees, the Report 
makes clear that we were not requiring every 
station to come up with additional hours of 
programming. Market size and other factors 
were to be taken into account: 

. . because the considerations as to what 
constitutes a 'reasonable amount* may vary, 
according to service area demographics, 
existing children’s programming, market size, 
network affiliation or independent status, 
prior commitments to locally-produced 
programs, and the availability of talent, etc., 
we believe it is desirable to avoid rules 


•Other national organizations are focusing on 
"constructive use" efforts, e.g., the American 
Association for Better Broadcasts and the National 
Association of State Boards of Education. NASBE 
adopted a resolution to "encourage parents to 
assume a working partnership with the schools in 
using public and commercial television to facilitate 
the formal and informal learning of their children." 

10 1 have addressed these developments in a 
number of talks and articles, a list of which is 
appended hereto. 
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which are unnecessarily broad and 
inflexible.” 11 

Options 3 and 4 . . . calling for across-the- 
board mandatory programming rules or 
processing guidelines . . . are the precise 
opposite of our 1974 self-regulatory approach. 
The evidence is simply insufficient to warrant 
the necessity of considering such an 
unprecedented step. 

Self-Regulation Approach Is Working 

It is my preliminary view, based on 
comments and evidence so far, that the 
general standards set out in the 1974 Report 
and Policy Statement are still valid today and 
should continue to apply. In view of the 
measure of progress noted above, I believe 
that self-regulation is working, and I would, 
therefore, request comments on Option 2 in 
particular, which calls for maintaining or 
modifying the 1974 Policy Statement. Do our 
1974 standards need modifying? Should we 
hone them into more specific criteria? Should 
the license renewal form be revised to obtain 
more comprehensive and precise information 
about licensees' programming for children? 

Reading all the responses we receive, and 
especially those to the questions posed in 
paragraphs 35, 36 and 37 of the Notice will be 
most useful in formulating my final opinion. 

Partial list of Children's Programs Produced 
by Local Television Stations 

Whale Shark. KGO-TV, San Francisco, CA. 
Days of Liberty, WABC-TV, New York, NY. 
California Countdown. KGO-TV, San 
Francisco, CA. 

The Froozies, KJH-TV. Hollywood. CA. 
Freestyle, KCET-TV, Los Angeles, CA. 

Just Kidding, KRON-TV, San Francisco, CA. 
Small Wonders, KRON-TV, San Francisco, 
CA. 

Snipets, WKBS-TV, Philadelphia. PA. 

Getting Your Act Together, KTVU-TV, 
Oakland, CA. 

Boomerang, KOMO-TV, Seattle, WA. 

Family Tree, WDTN-TV, Dayton, OH. 
Eyewitness News Magazine, WFTV-TV, 
Orlando. FL. 

Kidsworld, WFTV-TV, Orlando, FL. 

Arthur & Company, WPLG-TV. Miami, FL. 
Fun City Five, WTVF-TV, Nashville. TN. 

The Floppy Show, WHO-TV, Des Moines, IA. 
Our Playmates, WLBT-TV, Jackson, MI. 

The Ballad of Fangless McRattle, KOLN, 
KGIN-TV, Lincoln, NE. 

Scoutabout WCBD-TV. Charleston. SC. 

The Nooze Reports. WBNG-TV, Binghamton, 
NY. 

The Great Metric Mystery. WCAU-TV, 
Philadelphia, PA. 

Magic of Music, WKYC-TV, Cleveland, OH. 
Sneakers, WTOP-TV. Washington, DC. 

The Magic Door. WBBM-TV, Chicago, IL. 
What Do You Do? KYW-TV, Philadelphia. 
PA. 

Catch a Rainbow, WCVB-TV, Needham, MA. 
News Bag, WTTG-TV. Washington, DC. 

Zep, WJLA-TV, Washington. DC. 

For Children Only, KOLN/KGIN-TV, Lincoln, 
NE. 

Caboose. WMAR-TV. Baltimore. MD. 

The Eagle's Roost WDBJ-TV, Roanoke, VA. 


11 See Memorandum Opinion and Order, 55 FCC 
2d 691, 693 (1975). 


Kangarooters, WFSB-TV, Hartford, CT. 

The Skipper Chuck Show, WTVJ-TV, Miami, 
FL. 

Energyman, WPGH-TV, Pittsburg, PA. 

Clubhouse 11. WKEF-TV, Dayton, OH. 

Kalamity Kate’e Korral, KOLN/KGIN, 

Lincoln, NE. 

Story land, WAFB-TV, Baton Rouge, LA. 

Composite of Children’s Programs, KING-TV, 
Seattle 

The Children Celebrate, WFSB-TV, Hartford, 
CT. 

Mario and the Magic Movie Machine, WFSB- 
TV, Harford. CT. 

Ninos Contendos, KOOL-TV, Phoenix, AZ. 

Examples of Programs Dealing With 

Problems of Teenagers 

* Reading , Writing and Reefer” April 17,1979. 
4:00-5:00 p.m. (NBC) News documentary, 
narrated by Edwin Newman, on the 
alarming increase in the use of marijuana 
in the schools and its effect on the lives of 
users. 

"The Late Great Me” November 14,1979, 
4:30-5:30 p.m. (ABC) A young girLand her 
family struggle with her addiction to 
alcohol. 

"A Home Run for Love” October 11,1978, 
4:30-5:30 p.m. (ABC) An elderly Black man 
takes a teenager to his first baseball game. 
The boy gains valuable understanding of 
life from this friendship. Based on the book: 
"Thank you, Jackie Robinson.” 

"Dinky Hocker " November 15.1978, 4:30-5:30 
p.m. (ABC) Story deals with the agonizing 
over-eating problem of a 165-lb fourteen- 
year-old and her relationship with her too- 
busy mother. 

"Make Believe Marriage” February 14,1979, 
4:30-5:30 p.m. (ABC) Ten high school 
seniors "get married,” get jobs, have babies 
and deal with divorce—all in a 12-week 
modem marriage course. 

‘The Terrible Secret" March 7,1979, 4:30- 
5:30 p.m. (ABC) Story of a teenager's 
struggle to accept the consequences of her 
own wrongdoings stemming from a hit-and- 
run accident on a foggy night. 

"Which Mother Is Mine" September 26,1979, 
4:30-5:30 p.m. (ABC) A teenage girl is torn 
between her natural mother and the foster 
parents who have given her a loving home 
for six years. 

"A Special Gift" October 24.1979, 4:30-5:30 
p.m. (ABC) A teenage boy must choose 
between playing on his School basketball 
team or ballet rehearsals for his first 
professional appearance. He must also face 
the taunts of his father and friends, who 
think dancing is for sissies. 

"Mom and Dad Can *t Hear Me ” April 5,1978, 
4:30-5:30 p.m. (ABC) A normal 15-year-old 
girl faces the difficult problem of bringing 
new classmates home to meet her deaf 
parents. The world of the deaf is revealed 
in this moving story. 

"Feelings . . . with Dr. Lee Salk" Saturdays 
1979-80, 5:30-6:00 p.m. (PBS) Adolescents 
discuss their feelings and emotions. 

"Freestyle" 1979-80 (Series) (PBS) A family 
drama series designed to counter sex role 
stereotyping among young people. 

"The Boy Who Drank Too Much " Early 1980 
(CBS) Story of the friendship between two 
teenage boys, one of whom is an alcoholic. 
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"My Old Man "Early 1980 (CBS) Drama of 
poignant efforts of a 16-year-old girl to 
make a go of life with her hapless 
horse trainer father. 

"Sooner or Later" March 25,1979, 8:00-10:00 
p.m. (NBC) Sexual awakening of a 13-year- 
old girl, who learns the importance of 
honesty in a relationship. 

"The Survival of Dana" May 1979 (CBS) A 
teenage girl is drawn into a middle-class 
youth gang, where her values are 
challenged. 

"The Tap Dance Kid” October 24.1978, 4:00- 
5:00 p.m. (NBC) Conflict between a brother 
and sister and their parents who want to 
choose their children’s careers for them. 

"Joey and Redhawk" November 27 and 
December 7,1978 (CBS) Two 14-year-old 
friends, one a Ute Indian, must cope with 
the pressures of a prejudiced society. Each 
discovers the importance of his own worth: 
what it means to "Know Thyself.” 

"Cry for Help" (ABC) Drama dealing with the 
growing problem of teenage suicide. 

"The Five-Finger Discount" November 1, 

1977. 4.00-5:00 p.m. (NBC) 15-year-old 
Cornelia moves to a new city and shoplifts 
to be accepted by the "popular” girls in her 
class. 

"Papa and Me" January 10,1978, 4:00-5:00 
p.m. (NBC) A dying old man teaches his 
grandson that death is not to be feared, but 
part of life. 

"Snowbound" February 7,1978, 4:00-5:00 p.m. 
(NBC) Two teenagers, lost in a storm, find 
their way home emotionally as well as 
physically. 

"As We See It" 1979-60 (Series) (PBS) 
Teenagers’ perception of desegregation, its 
meaning and impact on their lives. 

"Getting Over" 1979-80 (Series) (PBS) Deals 
with teenage life-coping skills. 

"Studio See” 1979-80 (Series) (PBS) 
Investigates topics and people of interest to 
adolescents. 

"Watch Your Mouth" 1979-80 (Series) (PBS) 
Language arts for inner city adolescents. 

Talks and Articles on Children and Television 

by Commissioner Abbott Washburn 

Remarks at the National Association of 
Broadcasters Children’s Television 
Program Conference. Hyatt Regency Hotel, 
Washington, D.C., June 8,1978. 

Remarks before WRC-TV’s Symposium on 
Parent Participation TV Workshops, 

Project of Teachers Guides to Television, 
L’Enfant Plaza Hotel, Washington, D.C., 
September 29,1978. 

Remarks at the National Association of State 
Boards of Education Annual Convention. 
"Broadcasters Are Educators, Too”, 
Hershey Motor Lodge and Convention 
Center, Hershey, PA, October 14,1978. 

Article in Teacher magazine, December 1978, 

. "Comments on the Quality of Children’s 
Television.” 

Article in Broadcast Daily (NATPE 
Convention Issue), March 10.1979 
"Strengthening the Partnership With 
Educators—A NATPE Goal.” 

Article in Television/Radio Age, March 28, 
1979, "TV Literacy”: a constructive use of 
television for child development. 

Remarks at the American Council for Better 
Broadcasts Conference on "Toward A 
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Media-Wise Society for the 1980’s", Hilton 
Hotel, Chicago. Illinois, November 11,1979, 
"Glimpsing the Challenge of the 
1980’s. . . Parents. Children, Teachers and 
Broadcasters Are Learning to Make the 
Most of Television". 

Separate Statement of Commissioner Joseph 
R. Fogarty 

In Re: Children’s Television Programming and 
Advertising Practices, Docket No. 19142, 
Notice of Proposed Rulemaking. 

In 1974, after a three-year Inquiry, this 
Commission issued a Report and Policy 
Statement on Children's Programming and 
Advertising Practices (Policy Statement) 1 
which found that television programming for 
children was inadequate and established 
several guidelines and standards with which 
commerical broadcasters were expected to 
comply. The guidelines for programming 
called on broadcasters to make a 
"meaningful effort" to provide programming 
for children, to provide educational and age- 
specific children's programs, and to schedule 
children’s programs more evenly through the 
week rather than entirely on weekends. The 
Commission did not reduce these guidelines 
to mandatory rules but rather gave licensees 
a reasonable period of time to comply 
voluntarily, expecting full compliance by 
January 1,1970. 

While the Policy Statement's emphasis was 
on voluntary self-regulation, the Commission 
stated that it would revisit the proceeding, 
assess the effectiveness of industry 
compliance efforts, and consider further 
action, including rules, if improvements were 
not forthcoming. On appeal, the Policy 
Statement was upheld by the District of 
Columbia Circuit Court of Appeals, which 
observed that "having recognized that a 
serious problem exists in this area, the 
agency has a continuing responsibility to do 
something about it should subsequent 
experience demonstrate that more needs to 
be done." 2 

Pursuant to the Second Notice of Inquiry in 
this proceeding, 3 the Commission began the 
required evaluation of broadcaster 
compliance with the 1974 Policy Statement. 
Based on both an analysis of the comments 
Filed in response to the Second Notice and 
studies conducted by or for the Commission, 
our Children’s Television Task Force has 
reached the conclusion that while 
broadcasters have in general complied with 
the advertising guidelines, they have not 
complied with the guidelines for children’s 
programming. The Task Force's findings, 
conclusions, and recommendations have 
been released to the public, and the 
Commission has received informal comments 
thereon from interested parties—broad¬ 
casters, networks. Members of Congress, 
citizens groups, and educators. 

It is not surprising that the early reviews 
have been extremely mixed. The broadcast 
industry has sharply challenged the factual 


* 50 FCC 2d 1 (1974), recon. denied. 55 FCC 2d 691 
(1975), affd sub nom.. Action for Children’s 
Television v. FCC. 564 F.2d 458 (D.C. Cir. 1977). 

* Action for Children’s Television v. FCC. 564 F2d 
458 at n.40 (D.C. Cir. 1977). 

* Second Notice of Inquiry in Docket No. 19142, 68 
FCC 2d 1344 (1978). 


basis for the Task Force's conclusions, 
particularly the accuracy and completeness 
of the Abel Study on the amount and 
scheduling of children’s television programs 
during two TV seasons, 1973-74 and 1977-78. 
The staff has countered with a refutation of 
the industry criticisms which has been 
circulated to the Commissioners and released 
to the public. Citizens groups and individual 
members of the public have generally 
endorsed the Task Force’s report and 
recommendations with respect to the 
programming issues, but have disputed the 
Task Force’s assessment of the advertising 
issues. Members of Congress have counseled 
caution and an abundance of fairness in 
addressing and resolving the policy and 
constitutional issues invovled. 

Against this background, I believe it is both 
necessary and appropriate to commence this 
Notice of Proposed Rule Making. The critical 
consideration now is to move the ongoing 
informal debate onto the formal public 
record, for it is on a full and complete public 
record that the issues must be decided. The 
issuance of this Notice makes the necessary 
transition. 

It also bears emphasizing that the 
Commission has been "inquiring" into the 
subject of television and children since 1971, 
and I would hope that almost a decade later 
we would be prepared to determine what the 
regulatory bottom-line should be. This is not 
to underestimate the difficulty—and, Indeed, 
the potential contentiousness—of the issues 
involved. But, there comes a point when a 
decision is required, and I believe we have 
reached it. 

For me, the basic issues are simply stated: 
either broadcasters are meeting the 
obligations imposed by the 1974 Policy 
Statement, or they aren’t; if they aren't, then 
the Commission must either take the requisite 
regulatory action to ensure compliance, or it 
must reconsider whether it really meant what 
it told the industry in 1974. If we don’t mean 
it, then we shouldn’t say it; and, by the same 
token, if we say it, then we have to mean it. 
We are in an area where clarity and 
credibility of agency decision-making are of 
paramount importance. 4 

At this juncture, however, I am pleased 
that the Notice we are issuing is open-ended 
and noncommittal in terms of findings, 
conclusions, and possible action options. The 
Commission has not endorsed the Task Force 
report, and the report’s analysis, findings, 
and conclusions should be—and are—open to 
full public comment. In this regard, assuming 
industry noncompliance with the 
programming guidelines (a conclusion which 
the Commission has not reached), the Task 
Force’s proposal of a 7Vz hour per week 
children's programming requirement should 
be seriously, but cautiously, considered. 
Candor, however, compels a preliminary 
observation that resort to such direct 
program regulation is fraught with difficulties 
from a First Amendment, as well as 
"marketplace," perspective. The question 


4 See Writers Guild of America, West. Inc. v. 
FCC. 423 F. Supp. 1064 (C.D. Cal. 1976). vacated sub 
nom. Tandem Productions. Inc. v. National 
Broadcasting Co., Inc., — F.2d — (9th Cir. 
November 14.1979). 


here is whether diagnosis of the disease will 
warrant so drastic a cure. 

Separate Statement of Commissioner Tyrone 
Brown 

In Re: Notice of Proposed Rulemaking on 
Children's Television Programming 

The Commission today moves cautiously 
into a proposed rulemaking in this proceeding 
which commenced with the filing of a petition 
by Action for Children's Television in 1970. 

Over the past nine years, we have twice 
declined to adopt formal rules relating to 
commercials in children’s programming; 1 we 
have twice rejected an approach that would 
have required the commercial networks to 
offer some programming for children on a 
cooperative basis; 2 we have twice confirmed 
that the focus of this proceeding is on 
television programs specifically designed for 
children, not on what children happen to 
watch. 3 The sole remaining issue is whether 
this agency can and should take steps to 
require or encourage the broadcast of more 
young children's programming during the 
weekday periods when they watch television 
in the greatest numbers. 

Released 48 days ago. the Report of our 
Task Force on Children’s Television has 
become, happily, a subject of controversy. 

We delayed issuing today’s Notice—and, 
and, at the suggestion of Members of 
Congress 4 and others, we now delay opening 
the formal comment period largely to give 
Interested parties time to assess and react to 
data and analyses contained in the five 
volumes of the Task Force Report. 

At the moment, the Report presents the 
most comprehensive picture available to us 
on Children’s programming on commercial 
television. We recognize that the picture is 
incomplete and that it may be flawed. It is, 
after all, the purpose of a notice of proposed 
rulemaking to subject a proposed course of 
action, and the record on which it is based, to 
skeptical examination in the harsh light of the 
adversarial process. 

In this instance, we are not wedded to a 
particular course of action. The options on 
which the Commission seeks comment 
include elimination of our 1974 Policy 
Statement, reaffirmation of the Statement, 
further clarification of the Statement, reliance 
on emerging technologies, adoption of 
processing guidelines and adoption of 
mandatory quantitative programming 
requirements. 

Among the options, the last one is the most 
troublesome. It would involve direct 
governmental intrusion into broadcasters' 
programming decisions. While a limited 
intrusion may well pass First Amendment 
muster if the full record in this proceeding 


1 We First declined to adopt such rules in 1974 
when we issued our Children’s television report and 
Policy Statement. 50 FCC 2d 1,13. Today, we again 
decline to adopt such rules. 

*We rejected such an approach in our 
Memorandum Opinion and Order in Docket No. 
19142, 55 FCC 2d 691. 692. 695-96 (1975). Today, we 
again decline to adopt such an approach. 

*50 FCC 2d at 5. 

4 Letter from Senator Eme9t F. Hollings to FCC 
Chairman Charles D. Ferns (December 7,1979); 
letter from Senator Howard W. Cannon to FCC 
Chairman Charles D. Ferns (December 11.1979). 
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clearly establishes that 37 million young 
children are being shortchanged, even limited 
intervention into areas heretofore left to 
broadcaster discretion are to be avoided if at 
all possible. Moreover, there is the risk that a 
quantitative requirement could prove to be 
counterproductive. The Commission will not 
for example, have accomplished much if, as a 
result of the approach we take, commercial 
broadcasters sacrifice quality in children’s 
programming in favor of the security of 
numbers. 

At the moment, I see only two advantages 
to a quantitative requirement: First, it would 
put all broadcast licensees on an equal 
footing, where the economics of programming 
do not assure marketplace competition; 
second, such a requirement would assure 
more, though not necessarily "better,” 
programming for young children. 

It is conventional widsom that the FCC 
may not concern itself with quality in 
programming. Yet, no one seriously doubts 
that as the quantity of commercial children’s 
programming is in the spotlight in this 
proceeding, so the quality of such 
programming—however one may define 
"quality”—is a large presence offstage. 

The Commission cannot mandate quality 
children's programming; that must be left to 
the artist and the broadcaster. But we must 
look the issue of quality squarely in the face 
so that our actions do not discourage the 
artistic community and commercial 
broadcasters from offering their best, not 
merely more. 

Looking directly at the issue of quality, it 
does appear that broadcasters have 
produced, and parents and educators have 
acknowledged, an improvement in 
commercial children’s programming over the 
past decade. When this proceeding began, 
there were no SPECIAL TREATS, or 
AFTERSCHOOL SPECIALS, or FAT ALBERT 
AND THE COSBY KIDS, or SCHOOLHOUSE 
ROCK, or MARLO AND THE MAGIC MOVE 
MACHINE, or BIG BLUE MARBLE, or IN 
THE NEW f S. Each of these programs, and 
others that could be cited, have received 
multiple awards from educational and parent 
organizations which have concluded that 
they stimulate young children's imaginations 
and instruct or inform, usually in an 
entertaining way. 

At the same time, however, the record 
before us indicates that programs specifically 
designed for children are rarities during the 
weekday periods when young children do 
much of their viewing. Of the programs listed 
above, for example, only two are aired on 
weekdays—NBC’s SPECIAL TREATS once 
monthly, and ABCs AFTERSCHOOL 
SPECIALS twice monthly. In fact, among the 
commercial networks, only one, CBS 
broadcasts a daily program for young 
children and only one. CBS, broadcasts an 
instructional program for preschoolers. The 
sole entrant in each category is the long- 
running CAPTAIN KANGAROO. 6 


• In addition. Romper Room. Inc., distributes 
ROMPER ROOM in approximately 50 cities. 
ROMPER ROOM and CAPTAIN KANGROO appear 
to be the only preschool instructional programs that 
approach national distribution. 

I have cited programming by the commercial 
networks not because they have a greater or an 


What does the available data tell us about 
young children’s viewing during the weekday 
periods? First, it appears that children aged 
2-11 represent approximately 50 percent of 
the weekday 7:00-9:00 a.m. television 
audience. Second, it appears that this group 
makes up more than 30 percent of the 
afterschool audience. Third, it appears that 
the daytime segment during which young 
children are most likely to be viewing 
television is the 4:30-6:00 p.m. period, the 
segment in which, on a national basis, there 
is no regularly scheduled commercial 
children’s programming. 6 

As we close the inquiry stage of this 
proceeding, I welcome critical comment 
directed at the Task Force Report. And, since 
that Report is only an intermediate stopping 
point and not the end of our investigation. 1 
ask the commenting parties to consider both 
the validity and the implications of the 
following: 

1. That the commercial broadcast industry 
has shown that it can produce instructional 
and informative programming specifically 
designed for young children of a type that 
generally would be recognized as "quality" 
programming. 

2. That economic incentives (and in this 
regard I agree with the analysis in the Task 
Force Report) are inadequate, at least in the 
short run, for most broadcasters to provide 
weekday programming designed for young 
children on a regular basis. 

3. That, nonetheless, commercial 
broadcasters, and not only the public 
television system, have a public interest 
obligation to serve young children with 
programming designed for them during part of 
the weekday periods when they are a 
substantial portion of the television audience. 

4. That the Commission—on the basis of a 
full record and within the limits of the First 
Amendment and Section 326 of the 
Communications Act—may impose 
requirements on broadcasters to foster 
programming for children. 

If we are to see a resolution of the problem 
that has vexed the industry, the public and 
the Commission for a decade, I believe we 
must have well-reasoned and well- 
researched responses to these propositions. 

Of course, in the long run, if we are to see an 
increase in what generally can be accepted 
as "quality” children’s programming during 
relevant time periods, we will need 
constructive, imaginative responses from 
program producers and syndicators, from the 
commercial networks and individual 
licensees, and from educators and parent 
organizations outside the context of an 


Independent legal obligation in this area, but 
because their decisions, reached in conjunction with 
their affiliates, are probably central to any 
significant changes that can be expected in the 
scheduling of programming specifically designed for 
children. At the same time. I recognize that a 
number of such programs—for example, ROMPER 
ROOM and MARLO AND THE MAGIC MOVIE 
MACHINE—originate from syndicated sources, and 
that many group broadcasters and individual 
stations produce children’s programs. 

•The statistics in the text are based on 1977 and 
1979 Arbitron surveys in ten of the top 100 
television markets, as set forth in Fontes. 
“Demographic Analyses of Children’s Weekday 
Viewing “ Task Force Report, Vol. III. 


administrative agency proceeding. I will be 
delighted if those responses make further 
action by the Commission unnecessary. 

|FR Doc. 80-687 Filed 1-8-80: 8:45 am) 
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DEPARTMENT OF COMMERCE 

National Telecommunications and 
Information Administration 

15CFR Part 2301 
[Docket No. 79-1] 

Public Telecommunications Faculties 
Program 

agency: National Telecommunications 
and Information Administration, U.S. 
Department of Commerce. 
action: Report and Order, notice 
announcing funding priorities. 

summary: National 
Telecommunications and Information 
Administration (NTLA), U.S. Department 
of Commerce, announces the funding 
priorities that will govern the review 
and awarding of FY 1980 grants under 
the Public Telecommunications 
Financing Act of 1978 (Pub. L. 95-567, 92 
Stat. 2405). The Act authorizes the 
issuance of planning and construction 
grants for public telecommunications 
facilities. This action is taken after 
consideration of public comments that 
NTIA received on the proposed 
amendments. NTIA is also amending its 
regulations concerning eligibility for 
grants. This amendment is being made 
because of the possible confusion which 
may exist as to whether an adverse 
ruling in response to a request for a 
predetermination of eligibility may be 
appealed directly to the Grant Appeals 
Board under 5 2301.33. NTIA also is 
publishing a series of letters and 
memoranda rendering legal opinions on 
various aspects of the Act and grant 
proposals of applicants. 

EFFECTIVE DATE: January 4,1980. 

FOR FURTHER INFORMATION CONTACT: 

Dr. John Cameron. Director, Public 
Telecommunications Facilities Division. 
National Telecommunications and 
Information Administration, Room 296A. 
1325 G Street N.W.. Washington, D.C. 

20005 (202) 724-3307; or Kenneth D. 
Saloman, Deputy Chief Counsel, National 
Telecommunications and Information 
Administration, Room 703.1800 G Street 
N.W.. Washington, D.C. 20504 (202) 377- 
1866. 

supplementary information: Before 
the National Telecommunications and 
Information Administration, 

Washington, D.C. 20504. Revisions of 
priorities for the Public 
Telecommunications Facilities Program. 
Docket 79-1. Public Notice. 

Adopted: January 4.1980. 

On October 1.1979, NTLA set January 
9,1980, as closing date for Filing 


applications for grants under the Public 
Telecommunications Facilities Program 
(PTFP). 44 Fed. Reg. 56660. (The PTFP is 
a grant program to fund the planning 
and construction of public 
telecommunications facilities under 
authority of the Public 
Telecommunications Financing Act of 
1978, Pub. L. No. 95-567, 92 Stat. 2405. 
(Act).) At the same time, we also 
proposed to make two amendments to 
the funding priorities for the PTFP which 
were established in the Report and 
Order adopting the f*TFP Rules. 44 Fed. 
Reg. 30898. 30920-921 (May 29,1979) 
[Report and Order). These amendments 
were proposed in order to eliminate a 
duplication in coverage and to increase 
our flexibility in awarding grants. In this 
Notice, NTIA will respond to the 
comments filed in response to our 
October publication, and will announce 
the priorities which will govern our 
review and awarding of grants in the 
1980 funding round. Authority for the 
adoption of the amended funding 
priorities is contained in Section 392(e) 
of the Act. The full text of the priorities 
are set forth in Appendix A. 1 We are 
also taking this opportunity to publish in 
Appendix B a series of opinion letters 
and NTIA memoranda relating to the 
PTFP. Among other topics covered by 
these documents are determinations of 
eligibility of several organizations and 
proposed projects as well as the 
implementation of the “special 
consideration” provision (Section 392(f)) 
of the Act. 

I. Priorities 

The first amendment proposed in the 
October Notice, was the deletion of 
Priority IC because we believed that the 
projects contemplated by that priority 
were included within the scope of 
Priority IB. These two priorities 
currently read as follows: 

B. Projects to extend existing 
telecommunications delivery systems. 
This category includes projects such as 
increase in tower height and/or power 
of existing stations; and construction of 
translators, cable networks and repeater 
transmitters. No local origination 
capacity is required. 

C. Projects to establish 
telecommunications delivery systems 
without local origination capacity. This 
category includes the activation of new 
facilities without local origination, but 


* We recognize that the FY 1980 priorities are 
being published on the January 9th closing date. 
While we would have preferred to have published 
the priorities sooner, the amendments adopted here 
merely clarify the priorities that were adopted in 
May 1979 and. therefore, the changes should have 
no appreciable impact on grantees' preparation of 
their applications. 


which can provide services originating 
elsewhere. 

In the second proposed amendment, 
we suggested modifying the priority 
called “Other Cases” so that we would 
have explicit authority to fund promising 
applications which did not clearly fit 
within any of the four PTFP priorities 
but which would further the purposes of 
the Act. 

The proposed amendment to “Other 
Cases” reads: 

In any fiscal year, NTIA possesses the 
discretionary authority to award grants 
to eligible applicants whose proposals 
do not clearly fall within any of the 
listed priorities but whose applications, 
nevertheless, would further the overall 
objectives of the Act. 

Currently, “Other Cases” provides 
that: 

If in any one fiscal year, all 
approvable applications have been 
funded and appropriated funds remain, 
NTIA possesses the discretionary 
authority to award grants to eligible 
applicants whose proposals do not 
clearly fall within any of the listed 
priorities but whose applications, 
nevertheless, would further the overall 
objectives of the Act. 

The October Notice invited the public 
to comment on the proposed 
amendments to the priorities. 
Unfortunately, only four parties filed 
comments. 2 The four commentors are: 
Childrens Hospital of Los Angeles 
(Childrens Hospital); National Public 
Radio (NPR); the law firm of Dow, 

Lohnes & Albertson (DLA); and National 
Federation of Community Broadcasters 
(NFCB). 

A. Childrens Hospital 

Childrens Hospital contends that the 
current funding priorities do not comply 
with the Commerce Department’s 
“regulations” for the implementation of 
Section 504 of the Rehabilitation Act of 
1973. a 43 Fed. Reg. 53765 (November 17, 
1978). 

The “regulations” cited by Childrens 
Hospital are proposed regulations that 
the Department published for public 
comment. Since these proposals are in 


* In response to a s uggestion made during the 
adoption of the PTFP rules. NTIA stated that it 
would adopt new priorities only after public 
comments on any changes had been sought. Report 
and Order. 44 Fed. Reg. at 30904. We agreed to this 
suggestion b ecaus e our experience tn developing the 
rules for the PTFP clearly showed the benefit of 
public participation. Executive Order 12044, 
Improving Government Regulations. 43 Fed. Reg. 
12061 (March 24.1978). Therefore, we were 
disappointed in the lack of public participation in 
this proceeding. 

•Section 504 provides, in part, that no otherwise 
qualified citizen shall be denied the benefits of a 
Federally assisted program solely because of a 
physical handicap. 
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the process of being revised by the 
Department in light of the comments 
received, they have not been adopted 
and, accordingly, they have no legal 
effect 

Childrens Hospital urges two specific 
modifications to the priorities to reflect 
Section 504. First they ask that Priority 
IB be amended to read: 

Projects to extend existing 
telecommunications delivery systems. 

This category includes as its primary 
function the extension of 
telecommunications services to all 
disabled persons not now presently 
being served by public 
telecommunication facilities. The 
category can include as secondary 
projects the increase of tower height 
and/or power of existing stations; and 
the construction of translators, cable 
networks and repeater transmitters. No 
local origination capacity is required. 

Although not raised in the October 
Notice, they also ask that Priority II be 
amended to add a subpart that would 
provide that: 

This priority includes a provision for 
the construction of adequate facilities 
that promote accessibility by all 
disabled persons for employment at 
public telecommunications [facilities] 
including the evaluation of present 
programming and employment issues as 
they relate to providing accessible 
programming and employment facilities 
and plants. 

Childrens Hospital’s proposal on 
Priority IB appears to be an effort to 
elevate the present Priority II, which 
relates specifically to extension of 
service to specialized audiences, 
including the handicapped, to Priority I 
status. In adopting Priorities I and II, 
which are based directly on Section 
393(c) of the Act, 4 * we concluded that the 
section has two distinct components, 
geography and audience, although 
geography is the more important 
component. Report and Order, 44 Fed. 
Reg. at 30905. In our view, “the 
paramount priority of the legislation is 
the provision of at least one [public 
television or radio signal] to as many 
totally unserved geographical areas of 
the country as possible.” Id. See also , 
Notice of Proposed Rulemaking, 44 Fed. 
Reg. 13202,13263 (March 9.1979) and 
authorities cited therein. To reflect this 
fact, Priority I is directed towards 
bringing public telecommunications 
services to unserved geographical areas 
while Priority II relates to the extension 


4 Section 393(c) directs that 75 percent of the PTFP 

funds are to be “available to extend delivery of 

public telecommunications services to areas not 

receiving such services through grants for facilities 
of new and existing public telecommunications 
entities... 


of service to ’’specific unserved or 
underserved audiences ... [including] 
the media-handicapped.” Report and 
Order, 44 Fed. Reg. at 30905. In view of 
the clear Congressional mandate, we 
must reject Childrens Hospital’s effort to 
elevate service to the handicapped to 
Priority I status. 

With respect to Childrens Hospital’s 
proposed amendment to Priority II, we 
note initially that the funding priorities 
are designed to reflect our 
understanding of the goals of the Act, 
set out in Sections 390, 392 and 393 and 
in the legislative reports and debates, 
and not of other, prior acts of Congress. 
We are without authority, therefore, to 
go beyond the steps that we have taken 
in Priority II (defining the handicapped 
as an unserved or underserved audience 
within the meaning of Sections 390(1), 
393(b)(1) and 393(c) of the Act). 
Accordingly, we cannot codify Section 
504 of the Rehabilitation Act as a PTFP 
priority. 6 To do so would require that 
the handicapped be included within the 
scope of Section 392(f) of the Act, 6 
which directs that special consideration 
be given to applications which will 
increase the role of women and 
minorities in public telecommunications. 
A review of the legislative history of the 
Act shows that Congress did not intend 
to include the handicapped as a 
minority group for the purposes of that 
section, and we drew that conclusion in 
the PTFP rulemaking. (Policy Statement 
on the implementation of Section 392(f), 
44 Fed. Reg. 33032 n.2 (June 7,1979).) 
“Minorities” was defined to include only 
the following groups of citizens: 
“American Indians or Alaska Natives; 
Asian or Pacific Islanders; Hispanics; 
and Blacks not of Hispanic Origin.” 
Senate Report on the Act, Sen. Rep. No. 
858, 95th Cong., 2d Sess. 11 (1978). 

(Senate Report). 7 Moreover, subsequent 
to the Senate Report, the Senate 
declined to adopt a proposed 
amendment to the Act which, in part, 


* NFCB argues in its comments that Section 504 
concerns should not be incorporated in the 
Priorities. 

•Section 392(f) provides that: 

In establishing criteria for grants pursuant to 
section 393 and in establishing procedures relating 
to the order of priority established in subsection (e) 
in approving applications for grants, the Secretary 
shall give special consideration to applications 
which would increase minority and women’s 
ownership of. operation of. and participation in 
public telecommunications entities. The Secretary 
shall take affirmative steps to inform minorities and 
women of the availability of funds under this 
subpart, and the localities where new public 
telecommunications facilities are needed, and to 
provide such other assistance and information as 
may be appropriate. 

7 See also. Notice of Proposed Rulemaking, 44 
Fed. Reg. 13282,13264 n.ll (March 9.1979); 

Advance Notice of Proposed Rulemaking, 44 Fed. 
Reg. 897 and 898 (January 3.1979). 


would have expressly included the 
handicapped within Section 392(f). 146 
Ccrng. Rec. S.15432, S.15454-455 (Daily 
ed., September 19,1978). In light of this 
unambiguous history, we cannot include 
the handicapped within the coverage of 
Section 392(f) and, therefore, we cannot 
codify Section 504 of the Rehabilitation 
Act within the funding priorities. 

All of this is not to say that we are 
unsympathetic to the needs of the 
handicapped. As previously noted, we 
specifically included the handicapped 
within Priority IT a definition of unserved 
and underserved audiences. Further we 
require applicants to give an assurance 
that they will comply with Section 504. 
Section 2301.6{j) of the PTFP Rules. 

B. Dow, Lohnes & Albertson 

DLA agrees with NTIA that there is 
significant overlap between Priorities IB 
and C and that IC should be deleted. 
However, it believes that not all eligible 
projects under Priority IC are covered by 
Priority IB. As an example DLA points 
to a local broadcast facility without 
local origination capability but with a 
satellite down-link capacity. Such a 
facility is capable of broadcasting a 
wide variety of programming, but, DLA 
continues, does not meet the “commonly 
accepted” definition of a translator or 
repeater referred to in Priority IB. 
Accordingly, DLA recommends that 
Priority IB be amended in order to 
recognize the importance of new and 
existing dissemination systems which, 
while not translators or repeaters, rely 
on external program sources. DLA 
suggests the following language: 

Projects to extend 

telecommunications delivery systems. 
This category includes projects such as 
increases in tower height and/or power 
of existing stations; activation of new 
facilities without local origination which 
can provide services originating 
elsewhere; and construction of 
translators, cable networks, and 
repeater transmitters. 

We have studied DLA’s comments but 
conclude that no amendment to the 
language of Priority IB is needed. In our 
view, the coverage of Priority IB is 
broad, and the listing of translators and 
repeaters was intended merely to be 
illustrative of the types of projects 
falling within the Priority and not an 
exclusive listing. To clarify that fact, we 
will replace the semicolon after 
"existing stations” with a comma so that 
there can be no doubt that the phrase 
“this category includes” applies to the 
remainder of the Priority. 

While endorsing our goal in amending 
“Other Cases,” DLA suggests that the 
proposed amendment should be 
modified to reflect that NTIA has the 
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authority to fund any “extraordinary” 
project regardless of which priority it 
may fall into. The following language is 
proposed: 

In any fiscal year, NTIA possesses the 
discretionary authority to award grants 
to eligible applicants whose proposals 
do not clearly fall within any of the 
listed priorities or without regard to the 
listed priority within which such 
proposals might otherwise fall but 
whose applications, by virtue of their 
unique, innovative or exemplary nature 
would further the overall objectives of 
the Act. 

We agree with DLA that only 
extraordinary or unique projects should 
be funded under “Other Cases.’* We 
further recognize that this authority 
must be used with discretion so that the 
basic purposes of the Act—extension of 
service to unserved areas and 
audiences, and strengthening of existing 
public broadcast stations—will not be 
undermined. In exercising this 
discretion, we must be-alert so that we 
do not fund organizations or projects 
which are expressly ineligible under the 
Act or in derogation of the 
CongTessionally mandated priorities of 
the Act. The language we proposed, as 
modified below, strikes the balance we 
must weigh in making grants under the 
authority of “Other Cases.” For that 
reason we will not adopt DLA’s 
proposed language. The language we are 
adopting reflects that only extraordinary 
projects are eligible for funding under 
this category. “Other Cases” is amended 
to read as follows: 

In any fiscal year, NTIA possesses the 
discretionary authority to award grants 
to eligible applicants whose proposals 
do not clearly fall within any of the 
listed priorities but whose applications, 
by virtue of their unique or innovative 
nature, would further the overall 
objectives of the Act. 

C. National Public Radio and National 
Federation of Community Broadcasters 

NPR and NFCB support elimination of 
Priority IC, agreeing with NTIA that 
Priority IB is broad enough to include all 
of the projects contemplated by Priority 
IC. Both commentors also endorse the 
proposed modification of “Other Cases” 
as a means for enabling PTFP to fund 
innovative and efficient proposals, but 
NFCB urges that the discretionary 
authority that is conferred by “Other 
Cases” be used with caution since major 
deviation in funding patterns between 
the priorities could seriously disrupt the 
orderly planning and development of 
public telecommunications facilities. We 
recognize the merits of NFCB’s 
comments. 


II Additional Matters 

A. FCC Acceptance of Applications 

DLA has raised an appar ent 
inconsistency between the PTFP Rules 
and their implementation. This relates to 
PTFP acceptance for filing of 
applications which require an 
underlying FCC authorization. DLA 
notes that Section 2301.8(a) of the PTFP 
Rules provides that if an FCC 
authorization is required for a project, 
an application for that authorization 
must be filed with the FCC on or before 
the PTFP closing date. Section 2301.8(f) 
bars awarding a PTFP grant until the 
FCC confirms that it will give the 
required authorization. Although not 
raised by DLA, we also note that 
Section 2301.13(b) provides that 
applications requiring FCC authority 
will not be accepted for filing by the 
PTFP until the FCC has accepted the 
application. 8 With this context DLA 
urges the adoption of a policy of 
conditionally awarding grants where, 
through no fault of the applicant, its FCC 
application has not yet been acted upon 
by the Commission. 

The acceptance requirements of 
Section 2301.8 and .13 are neither new 
nor unique to the PTFP. Section 
2301.13(b) is virtually identical to 
Section 153.8(b) of the HEW regulations 
that governed the PTFP's immediate 
predecessor, the Noncommercial 
Educational Broadcasting Facilities 
Program. The genesis of this requirement 
is two fold. First, Congress directed that 
applicants seeking grants for broadcast 
projects under the Act “must be eligible 
for receipt of necessary permits and 
licenses from the Federal 
Communications Commission.” 
Conference Report on the Act, H.R. Rep. 
No. 1774, 95th Cong., 2d Sess. 24 (1978). 

The PFTP Report and Order 
considered comments on the proposal to 
require FCC acceptance as a 
precondition to PTFP approval for a 
grant. We concluded there that the 
requirement was desirable for the sake 
of the efficient administration of the 
Program with its limited staff, and 
imposed but a minimum burden on 
grantees. Further, it enabled NTLA to 
comply with Congress’ directive on FCC 
qualifications. 44 Fed. Reg. at 30906-907. 
Our concern was, and remains, to avoid 


■What this historically has meant to the FCC and 
to PTFP is that projects which require FCC 
authorization will not be accepted for filing by the 
PTFP until the FCC verifies that it has received and 
retained the necessary application. Currently. FCC 
use of the term “accepted for filing*' means that the 
requested authorization is technically acceptable 
and has been placed on an accepted for filing list 
This FCC process occurs several weeks after the 
PITP acceptance for filing takes place and is not 
required for PTFP acoeptanoe. 


processing applications which may not 
be capable of receiving any n ecess ary 
FCC authorization before the PTFP 
grants are awarded. This concern is 
borne out by the fact that with only $18 
million available for FY 1979 grants, 
nearly 500 PTFP applications were 
received seeking a total of $84 million in 
grants. The second basis for the FCC 
acceptance requirement is the 1963 
Memorandum of Agreement between 
the FCC and HEW. This agreement was 
negotiated at the inception of the 
facilities program in HEW and 
established cooperative policies to be 
followed by the agencies in 
administering the program. Paragraph 1 
of the agreement provides that HEW 
would not accept a grant application for 
filing until after the FCC had accepted 
any necessary FCC application for filing. 
Shortly after the transfer of t he fa cilities 
program to NTIA, FCC and PTFP 
personnel met and reaffirmed the terms 
of the FCC-HEW agreement. For our 
purposes, the paragraph means that we 
will not award a grant until after the 
FCC has approved any necessary 
authorization. The concerns already 
mentioned and fairness to applicants 
who have complied with the PTFP Rules 
require that we not adopt a policy of 
making conditional grants. 

It follows that if a grant application is 
otherwise acceptable for filing by the 
PTFP, and it is determined that the 
necessary FCC application has not been 
tendered and retained by the 
Commission, the grant application 
should not be processed farther. It 
should be noted that NTLA acceptance 
of an application does not prohibit its 
return if it is later determined that the 
proposal is not in compliance with the 
PTFP Rules. Section 2301.13(c) of the 
Rules. 

NTLA is aware of few situations in 
which the FCC, through no fault of the 
applicant, has been unable to act on an 
application before the announcement of 
PTFP grant awards. We have attempted 
to prevent similar situations from arising 
in the future. In the late Fall of 1979, 
NTIA and FCC Broadcast Bureau 
officials discussed ways in which FCC 
and PTFP processing problems can be 
resolved. On December 14,1979, the 
Commission announced a program to 
give new emphasis to public 
broadcasting applications. The 
Broadcast Bureau's Facilities Division 
has established specifically designated 
staffs within its FM, television and 
Auxiliary Services Branches to process 
the non-engineering portion of 
noncommercial applicatio ns. Sp ecial 
emphasis is to be given to PTFP-related 
filings. FCC News Release, BC-24520, 
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released December 14,1979. We believe 
that this FCC action and the fact that the 
Tiling dates fo r the c urrent and future 
rounds of the PTFP will not be as 
compressed as the 1979 round, should 
alleviate DLA’s concerns. 

B. Special Consideration 

The June 7,1979, Policy Statement on 
Minorities and Women referred to 
earlier spells out the factors that will 
warrant special consideration under 
Section 392(f). However, the statement 
does not indicate the mechanics of how 
special consideration would actually be 
given to applications. Presently, all 
applications are reviewed by readers 
from the field. Each application is 
independently reviewed by three 
readers, who award point scores to the 
application. The maximum possible 
score is 100 points. Applications are 
awarded up to fifteen additional points 
if the applying entity is controlled by, 
operated or managed by or provides a 
distinct service to women and 
minorities. Up to five points are 
awarded for each category of 
involvement; these categories track the 
language of Section 392(f). 

NT1A has reviewed this process and 
has concluded that an adjustment is 
required. In reviewing the 1979 round, 
and the legislation, we determined that 
the paramount purpose of Section 392(f) 
was to foster the creation of additional 
public telecommunications entities 
controlled by these groups. This fact is 
evident from the language of Sections 
390(2) and 392(f) of the Act, and the 
Congressional reports and floor debates. 
House report on the Act, H.R. Rep. No. 
1178, 95th Cong., 2d Sess. 2, 20 (1978); 
Senate Report at 10, 25; 146 Cong. Rec. 

H. 6312 (July 10,1978) (Statement of 
Congressman Van Deerlin). We believe 
that additional credit must be given to 
applications where PTFP funding will 
result in the creation of an organization 
which will increase over the existing 
level, the number of facilities controlled 
by women and minorities. 

The conclusion that the primary 
purpose of Section 392(f) is to increase 
the number of facilities controlled by 
women and minorities does not mean 
that existing entities are not entitled to 
be awarded special consideration. It 
would be inconsistent with the general 
thrust of Section 392(f) to deny special 
consideration to existing entities, 
especially if a PTFP grant is necessary 
to keep the facility operating. The denial 
of a measure of special consideration in 
such cases could result in a decrease in 
the number of entities controlled by 
minorities anckwomen. We do not 
believe that Congress intended that 
result. Moreover, there is legislative 


material reflecting that the broader 
purpose of Section 392(f) was to 
encourage the operation of existing 
public telecommunications facilities 
controlled by minorities and women. For 
example, President Carter described the 
special consideration provision in his 
transmittal message to Congress as an 
effort to "[mjake assistance to minority 
public television and radio stations a 
funding priority.” Briefing on the 
Proposed Public Broadcasting Financing 
Act of 1978, Prepared for the use of the 
Subcomm. on Communications of the 
Comm . on Interstate and Foreign 
Commerce, Committee Print 95-37, 95th 
Cong., 2d Sess. 5 (1978) (Emphasis 
added). 

In light of the foregoing, we will 
award special consideration in the 
following manner ten points for an 
application which will increase the 
number of public telecommunications 
facilities controlled by women and/or 
minorities, either through activation of a 
facility or change in control status an 
existing facility; and up to ten points for 
evidence of substantial control and 
operation by and services to minorities 
and/or women. 9 A maximum of twenty 
points could thereby be earned by a 
newly controlled entity whereas the 
most points an entity without a change 
in control status could earn would be 
ten. 

C. Petition For Reconsideration 

It has come to our attention that some 
confusion may exist as to whether an 
adverse ruling in response to a request 
for a predetermination of eligibility 
under Section 2301.4(c) of the Rules may 
be directly appealed to the Grant 
Appeals Board under Section 2301.33 of 
the Rules. In our view it is unnecessary 
for a party receiving an adverse letter 
ruling fr om th e Office of Chief Counsel 
to file a PTFP application and await its 
rejection as a precondition to petitioning 
the Board. Thus, we are amending 
§ 2301.4(c) by adding the following 
provision: 

2301.4 Eligible applicants. 


(4) A prospective applicant receiving 
an adverse ruling by the Office of the 
Chief Counsel may within 30 days file a 
petition for reconsideration with the 
Administrator pursuant to section 
2301.33. 

We are also amending the first 
sentence of section 2301.33 by inserting 
a reference to section 2301.4. The 


•Sec the December 31.1979 memorandum to Dr. 
John Cameron, from the Chief Counsel's Office. 
NT1A. 


amended portion of the first sentence 
reads: 

2301.33 Petition for reconsideration. 

(a) A petition for reconsideration as 
provided in section 2301.4, 2301.13 and 
2301.32 must be filed with the 
Administrator within 30 calendar days 
after the date of receipt of the notice of 
the adverse decision; * * * 
***** 

D. Appendix B 

As indicated earlier, we are 
publishing in Appendix B a number of 
legal opinions on questions ranging from 
eligibility of applicants and projects for 
funding under the Act. to special 
consideration and processing standards. 
It is hoped that these documents will 
prov e to be useful to entities applying 
for a PTFP grant. Future opinions will be 
published periodically. 10 
Henry Gcller, 

Administrator, National Telecommunications 
and Information Administration. 

Appendix A—Priorities of the Public 
Telecommunications Facilities Program 

Pursuant to Section 392(e) of the Public 
Telecommunications Financing Act of 1978, 
Pub. L No. 95-567, 92 Stat. 2405, the following 
is the text of the priorities which will govern 
the consideration of grant applications filed 
on or before January 9,1980. 

Priority I—Provision of Telecommunications 
Facilities for First Service to a Geographic 
Area 

Within this category, we establish two 
subcategories: 

A. Projects to establish 
telecommunications facilities which include 
local origination capacity. —This category 
includes the activation of new facilities 
which can provide a full range of radio and/ 
or television programs including material that 
is locally produced. Eligible projects include 
new radio or television broadcast stations, 
new cable systems, or first public 
telecommunications service to existing cable 
systems, provided that such projects include 
local origination capacity. 

B. Projects to extend existing 
telecommunications delivery systems. —This 
category includes projects such as increase in 
tower height and/or power of existing 
stations and construction of translators, cable 
networks and repeater transmitters. No local 
origination capacity is required. 

Priority II—Activation or Expansion of 
Telecommunications Facilities for 
Significantly Different Additional Service 

This priority includes the planning and 
construction of facilities to provide additional 
complementary program services for which a 
clear and substantial community need can be 
demonstrated. Eligible projects include 


"As required by Department of Commerce 
Administrative Order 205-1, Amendment 4 . 

$ 6.03(1971), this Notice has been reviewed by 
NTlA’s Plain English Officer. 
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service to identifiable ethnic or linguistic 
minority audiences; service to the blind or 
deaf; instructional service; electronic text; or 
significantly different alternative service to a 
general audience. 

Priority III—‘Improvement of Existing 
Broadcast Station Facilities 

Two subcategories are listed under this 
priority: 

A. Projects to provide first local origination 
capacity for existing broadcast stations .— 
This category includes projects to bring basic 
local program service to repeater transmitters 
and other licensed broadcast facilities now 
bringing in distant signals. Origination 
equipment may be fixed or mobile, but must 
be locally based. 

B. Projects to upgrade existing origination 
or delivery capacity to current industry 
performance standards.— This category 
includes^onversions to color, stereo, etc.; 
improvements in signal quality; and 
significant improvements in equipment 
flexibility or reliability. 

Priority TV— Augmentation of Existing 
Broadcast Station Facilities 

Projects under this priority would equip an 
existing station beyond a basic capacity to 
broadcast programming from distant sources 
and to originate local programming. 

A. Projects to equip auxiliary studios at 
remote locations, or to provide mobile 
origination facilities. —An applicant must 
demonstrate that significant expansion in 
public participation in programming will 
result. This category includes neighborhood 
production studios or facilities in other 
locations within a station's service area 
which would make participation in local 
programming accessible to additional 
segments of the population. 

B. Projects to augment production capacity 
beyond basic level in order to provide 
programming or related materials for other 
than local distribution.-* eThis category would 
provide equipment for the production of 
programming for regional or national use. 
Need beyond existing capacity must be 
justified. 

Other Cases 

In any fiscal year. NTLA possesses the 
discretionary authority to award grants to 
eligible applicants whose proposals do not 
clearly fall within any of the listed priorities 
but whose applications, by virtue of their 
unique or innovative nature, would further 
the overall objectives of the Act. 

Appendix B—Legal Opinions Relating to the 
Public Telecommunications Facilities 
Program of the National Telecommunications 
and Information Administration 

March 0,1970. 

Mr. Rod Thole, 

Executive Director. Iowa Public Broadcasting 

Network, P.O. Box 1758, Des Moines, Iowa 

50306. 

Dear Mr. Thole: Thank you for your 
February 2 inquiry of the Office of Chief 
Counsel, National Telecommunications and 
Information Administration, as to whether 
Iowa Public Broadcasting Network's 


participation in a joint television production 
with the West German Broadcasting 
Corporation (WDR) would be considered a 
violation of the terms of Federal grants 
received from this Program. WDR is one of 
the eleven broadcasting corporations 
comprising the Assocation of Public Law 
Broadcasting Corporations of the Federal 
Republic of Germany. The Association is a 
tax supported organization. The purpose of 
this letter is to confirm our February 7 
telephone call to your office. 

Specifically, WDR has requested that 1PBN 
enter into a joint venture for the production 
of an April 1,1979 concert of German 
composers to be performed by the University 
of Iowa orchestra. WDR seeks to record the 
performance for American and German 
television audiences and has proposed that 
IPBN provide its mobile production facilities 
and technical crew. Control and operation of 
the facilities would remain with IPBN and its 
employees. This equipment was funded under 
the former Educational Broadcasting 
Facilities Program of the U.S. Department of 
Health. Education, and Welfare. A broadened 
version of this program has been transferred 
to the U.S. Department of Commerce. 

In exchange for providing these services, 
IPBN would receive exclusive American 
television distribution rights. Distribution 
would be limited exclusively to 
noncommercial broadcast use by your eight 
station network, regional public television 
networks or through the Public Broadcasting 
Service. WDR would broadcast the concert 
on German television and. additionally, 
would make the concert available on an 
exchange or cost reimbursement basis to 
other European countries. No commercial 
distribution of the program is contemplated 
by WDR. 

The Office of Chief Counsel has reviewed 
your letter of February 2 and has advised that 
the use of your mobile facilities as outlined in 
your letter would not be a violation of the 
terms of the grants so long as the facilities 
are operated by and under control of Iowa 
Public Broadcasting Network at all times, and 
no commercial use of the programming is 
made. We commend your having made such 
arrangements and encourage as wide a 
distribution as possible of such productions 
over noncommercial telecommunications 
facilities in this country. 

If we can be of further assistance, please 
do not hesitate to contact this office. 

Sincerely, 

John L Cameron, 

Director. Public Telecommunications 
Facilities Program. 

U.S. Department of Commerce, 

National Telecommunications and 

Information Administration, 

Washington. D.C. 20230, 

March 14, 1979. 

Mr. Joseph J. LoPresti. Jr., Esq., 

Weston. Hurd, Fallon, Paisley Gr Hurley, 25th 

Floor, Terminal Tower, Cleveland, Ohio 

44103. 

Dear Mr. LoPresti: It was a pleasure 
meeting with you March 0 to discuss the 
Cleveland Board of Education's planned sale 
of WBOE-FM. I trust our discussion clarified 


for you the Board's obligation to repay to the 
Federal government a portion of the 
Educational Broadcasting Facilities Program 
grant with which much of the station’s 
equipment was purchased. 

You have indicated that WBOE-FM’s 
assets will be transferred as a unit to some 
entity able to obtain a noncommercial license 
from the FCC and put the station back on the 
air; that the transfer may be accomplished 
either by private sale to another tax- 
supported entity or by private auction; and 
that the Board expects to receive payment 
substantially in excess of the value of the 
station's tangible assets. You have asked for 
the assurance that the Board will be 
permitted to calculate its repayment on the 
basis of the appraised value of the Federally- 
funded equipment rather than on the basis of 
the actual sale price of the station. You have 
also requested comment on whether your 
draft Notice of Public Auction comports with 
our policies and regulations. 

The Office of Chief Counsel. National 
Telecommunications and Information 
Administration, advises me that we are 
required to base repayment on the fair 
market value of the EBFP-funded equipment, 
but that we are not required to determine fair 
market value by attributing the entire 
proceeds of the sale of the station to its 
tangible assets. Accordingly, we would 
calculate the repayment based on the greater 
of (a) the appraised value of the equipment or 
(b) the amount allocated to the equipment by 
the parties to the sale. Any appraisal would, 
of course, be subject to confirmation by our 
engineer. The appraisal submitted with the 
Board’s February 13 letter to Dr. Koenig is 
being evaluated, and we will notify you if we 
have any problems with it. 

We have no regulations which bear 
directly on the form of any legal notice which 
you may use in the sale of the station, but one 
aspect of the draft auction notice requires 
some comment. The separation of assets for 
bidding purposes into Board-funded and 
grant funded categories is satisfactory to us. 
However, you should understand that if the 
price attributed by the bidder to the grant- 
funded equipment exceeds the appraised 
value, we must, under the formula set out in 
the previous paragraph, assess repayment on 
the basis of the bid price. 

At our meeting the question was raised 
whether the Board could avoid repayment by 
transferring the EBFP-funded equipment to 
the purchaser of the station at no cost, the 
purchaser agreeing to carry out the 
conditions of the grant for the remainder of 
the period of Federal interest We continue to 
have serious reservations about this 
approach due to the difficulty in determining 
what the reasonable value of the station 
would be in the absence of the bulk of its 
equipment. However, we are willing to 
consider any proposal which will both 
expedite resumption of WBOE's operation by 
transfer of the station to a new licensee and 
safeguard the Federal interest in items 
purchased with grant funds. 

Please keep us informed as you progress 
with the sale of the station. A final 
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determination of the amount of the 
repayment can not be made until the 
transaction is completed. 

Sincerely, 

John Cameron, 

Director, Public Telecommunications 
Facilities Division. 

July 12,1979. 

To: Adolf Koenig. 

From: Joaquin Cantu. 

Through: Ken Salomon. 

Subject: Limited PTFP Eligibility 

Determination for the Delaware Citizens 
Committee. 

Files pertaining to the Delaware Citizens 
Committee’s application for PTFP funds were 
delivered to this Office for the purpose of 
determining whether the applicant may be 
considered a “non-profit” organization under 
the Facilities Program. You expressed 
particular concern about the fact that the 
applicant, although proposing to serve the 
State of Delaware, is incorporated as a non¬ 
profit organization in the District of 
Columbia. 

It is the view of this Office that neither the 
Act nor the Rules promulgated thereunder 
require the applicant to be incorporated in 
Delaware, the area it proposes to serve. In 
addition, an examination of the applicant’s 
Articles of Incorporation and By-Laws 
indicates that it may properly be classified as 
a non-profit entity; i.e., that no part of its net 
earnings inures to the benefit of any private 
shareholder or individual. (See PTFP Rules 
§ 2301.3) 

However, this Office expresses no opinion 
on any other eligibility question which may 
arise concerning this applicant. 

Joaquin Cantu. 

July 27.1979. 

To: John Cameron. 

From: Joaquin Cantu. 

Through: Ken Salomon. 

Subject: Addendum to Eligibility 

Determination for PTFP Applicant 
Delaware Citizens Committee. 

Earlier, this Office transmitted a 
memorandum from Joaquin Cantu to Adolf 
Koenig on the eligibility of PTFP applicant 
Delaware Citizens Committee. We concluded 
there that the fact that the applicant was 
incorporated in the District of Columbia as a 
non-profit organization did not, of itself, 
disqualify it from consideration for funding. 
However, we omitted to state that there 
remains a question whether that applicant, as 
a D.C. corporation, is registered or authorized 
to do business in the State of Delaware as a 
foreign corporation. 

Assuming the applicant, having sought a 
planning grant, can perform its obligations 
without physically doing business in the 
State of Delaware, it must, nevertheless, 
possess the same authority to operate as is 
required by applicants for construction 
grants. See PTFP Rules Section 2301.6(a). 
Accordingly, the Delaware Citizens 
Committee must demonstrate that it has 
received or is eligible to receive the requisite 
authority to construct and operate its 
facilities in the State of Delaware, which it 
ultimately proposes to serve. 

We believe the applicant should be given 


an opportunity to show that it does in fact 
already possess the requisite authority or that 
is eligible to secure that authority. However. 
If it is unable to do so within a reasonable 
period of time, your Office may wish to 
consider that failure an indication that the 
application is materially deficient so that an 
amendment demonstrating a subsequent 
grant of authority by the State of Delaware 
could be viewed as substantial, hence 
impermissible. 

July 27.1979. 

From: Joaquin Cantu. 

Through: Ken Salomon. 

Subject: Eligibility Determination for PTFP 
Applicant In Touch Networks, Inc. 

A number of bases exist for questioning In 
Touch Networks, Inc.’s eligibility for PTFP 
funds. They primarily concern the agreement 
executed by In Touch and the Trustees of 
Columbia University, licensee of 
noncommercial educational radio station 
WKCR-FM by which In Touch intends to 
deliver its proposed audio service. 

Under the PTFP rules, each applicant is 
required to provide sufficient assurance that 
it has access to a means of delivering the 
service proposed and that it will deliver (hat 
service throughout the period of Federal 
interest. See PTFP Rules Section 2301.6(g). 
Evidence of the agreement submitted by In 
Touch fails to satisfy those requirements. For 
example, expiration of the agreement on June 
30,1979 (See Section One of the agreement) 
indicates that the applicant is presently 
without a means of delivery. Moreover, even 
if it is assumed that the two-year agreement 
was renewed, the applicant has offered 
nothing more to assure the continuity of 
operation throughout the period of Federal 
interest. 

Other problems arise from Section Three of 
the agreement, regarding the purchase of 
necessary equipment. First, In Touch there 
agrees to purchase any and all equipment 
which may be designated by WKCR-FM as 
necessary to the operation and maintenance 
of the audio service. In addition, such 
equipment must be of the type and 
manufacture designated by WKCR-FM. 

These provisions would appear to conflict 
with the “maximum-competition-in- 
procurement" standard established by OMB 
Circular No. A-110 (Grants and Agreements 
with Institutions of Higher Learning, 
Hospitals, and Other Non-Profit 
Organizations) which was incorporated by 
reference into the PTFP Rule9. (See Section 
2301.25) 

Second, Section Three of the agreement 
provides that, upon conclusion of the 
agreement, PTFP-funded equipment may be 
separated or removed from equipment owned 
by WKCR-FM, but only to the extent it may 
be done without damaging WKCR-FM 
property. This provision raises the question 
whether the Federal interest (in assuring that 
the facilities funded will be used for the 
purposes proposed in the application) will be 
protected. See PTFP Rules Sections 2301.27 
and 2301.36. The nature of the applicant’s 
proposal may be such that the equipment 
required to implement it will be fully 
removable. However, to the extent that it is 
not possible to operate without some of the 
equipment becoming permanent fixtures of 


WKCR-FM’s apparatus—Don Falk should be 
able to advise you on that matter—we 
suggest that such attachments not be 
considered to undermine the 10 year Federal 
Interest so as not to frustrate service to the 
media impaired. 

Finally, Section Three of the agreement 
provides that In Touch will grant a “free 
license” to WKCR-FM to use PTFP-funded 
equipment during the period of the 
agreement. The ambiguity in that language 
may raise a question as to where control of 
the facility will reside as well as some of the 
problems associated with shared use outlined 
in paragraph 103 of the Report and Order. 

In conclusion, unless the applicant can 
resolve these difficulties, it appears that In 
Touch has not satisfied the required 
assurance that operation of its facility be 
under its control. 47 U.S.C. 5 392(a)(2) and 
Section 2301.6(b) and 2301.36 of the Rules. 
More importantly, because the agreement 
between In Touch and Columbia expired on 
June 30.1979, In Touch, cannot show that it 
possesses a means of electronic distribution; 
nor can it assure the continuity of service 
throughout the entire or a substantial portion 
of the period of Federal interest. 

August 14,1979. 

To: John Cameron. 

Through: Ken Salomon. 

From: Joaquin Cantu. 

Subject: Eligibility Determination for PTFP 
Joint Applicant Ferris State-Grand Valley 
State. 

This memorandum summarizes previous 
oral advice and recommendations given to 
Dr. John Cameron concerning the eligibility 
for PTFP funding of joint proposal applicants 
Ferris State and Grand Valley State Colleges. 
The questions discussed here are whether 
“joint ventures” may qualify as eligible 
entities under the PTFP Rules and, if so, 
whether the Ferris State-Grand Valley State 
joint venture proposal otherwise makes a 
satisfactory showing of eligibility. 

With regard to the first question, it is our 
opinion that “joint venture” applicants are 
eligible for PTFP funding. Section 392(a) of 
the Public Telecommunications Facilities Act 
(see also PTFP Rules Section 2301.4(a)) 
establishes five eligibility categories 
including: (4) a non-profit foundation, 
corporation, institution or association 
organized primarily for educational or 
cultural purposes. 

It is commonly understood that a “joint 
venture” is an “association” of persons or 
corporations who agree (expressly or 
impliedly) to engage in a common enterprise. 
See e.g., Richardson v. Walsh Construction 
Co., 334 F. 2d 334 (2d Cir. 1964); Dubuque 
Stone Products Co. v. Fred L Gray Co., 356 F. 
2d 718 (8th Cir. 1966). In addition, many 
courts treat “joint ventures” as 
“partnerships”, Micro-United Supply Inc. v. 
Petroleum Corp., 462 F.2d 75 (5th Cir. 1972), 
which have also been declared to be 
“associations”, Crest Construction Co. v. 
Insurance Co. of North America, 417 F. Supp. 
564 (D.C. Okla. 1976). Indeed, “joint 
ventures", “partnerships”, and “associations” 
are so similar that they are generally tested 
by the same rules. See eg., Rayonier, Inc. v. 
Poison, 400 F. 2d 909 (9th Cir. 1968). Thus, we 
feel fairly comfortable in concluding that 
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"joint venture" applicants may be eligible for 
funding under the grants program as an 
association within the meaning of category 
(4). 

The second question asks whether the 
Ferris and Grand Valley State application 
contains anything else which might adversely 
bear on the issue of eligibility. We believe it 
contains two major weaknesses: (a) one 
concerns whether the applicant possesses or 
has sought the required FCC authority to 
construct and operate the facilities for which 
funding is requested: and (b) the other 
concerns the control and use of the facilities. 

(a) FCC Authorization: Section 2301.8 of 
the PTFP Rules requires every applicant 
whose project requires FCC authorization to 
file for authorization, in its name, on or 
before the closing date for receiving 
application. If the applicant fails to obtain 
FCC authorization or if the FCC returns, 
dismisses, or denies an application, the 
Administrator has discretion to return the 
applicant’s PTFP application. 

There is no question that Grand Valley 
State has sought to obtain the required FCC 
authority. However, its PTFP joint venture 
application represents that Grand Valley 
State will operate the proposed new facility 
as "joint licensee" with Ferris State, which 
has not yet sought FCC authority. Thus, 

Ferris State-Grand Valley State will have to 
amend its application before the FCC so as to 
truly reflect the composition of (he licensee. 

A problem arises in that changes of 
ownership and control of fifty percent have 
been deemed to constitute "substantial" 
amendments by the FCC. A strong possibility 
exists, therefore, that Ferris State-Grand 
Valley State will be required to re-initiate the 
applications process, causing delays which 
may jeopordize its PTFP application. See 
PTFP Rules Section 2301.8 

NTIA could deny eligibility upon the same 
grounds as the FCC. However, because of the 
applicant's clear eligibility under Section 
2301.4 (as discussed earlier), we recommend 
that you defer consideration on its 
application (see Section 2301.7] and that you 
ask it to file additional information, regarding 
this matter. 

(b) Control and Use of Facilities: Section 
2301.36 of the PTFP Rules provides that— 

Any public telecommunications facilities, 
funded in whole or in part under the Act, 
shall remain under the control of the grantee 
and shall be used only for the provision of the 
public telecommunications services. 

Appendix 4 of the "joint venture" 
application, the "Guidelines for joint 
Ownership and Operation", raises problems 
in this respect because they do not state what 
the agreement between Ferris State and 
Grand Valley State will be. Indeed, the final 
terms governing joint ownership and 
operations may not be available to us until 
September 1,1979. 

You could, therefore, reasonably conclude 
that the guidelines submitted simply do not 
adequately detail the expected control and 
use of PTFP-funded facilities. But because it 
is a close question, we again recommend that 
the Ferris State-Grand Valley State 
application be accepted for filing, but that 
you defer consideration for funding in the 
current round. 


September 19,1979. 

To: John Cameron. 

From: Gregg Skall. 

Subject: Regional Commission's 

Contributions to PTFP Applicants. 

You have requested a ruling on whether 
Regional Action Planning Commissions, 
organized under 42 U.S.C. Sec. 3181, 1 can 
make contributions to either the federal or 
non-federal share of PTFP projects. It is our 
opinion that regional commissions have 
authority to supplement federal grant-in-aid 
programs by contributing funds which are 
used to increase the federal share of the 
project. 

Section 3188a of 42 U.S.C.A. entitled 
"Supplements to Federal grant-in-aid 
programs," directs that the Secretary of 
Commerce may provide funds to the federal 
cochairman of regional commissions to be 
used for all or part of the basic federal 
contribution to a project or to increase the 
federal contribution above the fixed 
maximum otherwise set by law. This money 
is to be made available to enable a state or 
other entity within economic development 
regions to take maximum advantage of 
federal grant-in-aid programs where the 
applicant is eligible under the program but, 
because of economic conditions, is unable to 
supply the required matching share. *42 
U.S.C.A. Sec. 3188a (a). In no event, however, 
may the total federal share of the project (i.e., 
basic federal share plus supplemental 
regional commission funds) exceed 80 
percent of the cost of the project. 42 U.S.C.A. 
Sec. 3188a(b). 

Included in the statute's definition of 
"Federal grant-in-aid programs" is Title III, 
Part IV of the Communications Act of 1934, 
as amended—the Public Telecommunications 
Financing Act of 1978. 

When it is proposed to supplement the 
federal share of a project under 42 U.S.C.A. 
Sec. 3188a, the federal official who 
administers the grant-in-aid program must 
certify that the program to be funded meets 
all of the requirements of the enabling 
legislation and is otherwise approvable. 42 
U.S.C.A. Sec. 3188a(a). It is our understanding 
that the EBFP was involved with 
supplemental contributions and, therefore, 
this memorandum will not address the 
mechanics of the certification process. 

In conclusion, regional commissions 
organized under 42 U.S.C.A. Sec. 3181 may 
contribute funds which increase the total 
federal share of a PTFP project. The 
combined total federal share of such a project 
may be no more than 80 percent of the project 
cost. 

For your information, copies of the relevant 
sections of 42 U.S.C.A. are attached. 

Attachments. 

U.S. Department of Commerce. 

National Telecommunications and 

Information Administration, 

Washington , D.C. 20230, September 25, 1979. 


1 Please note that this memorandum does not 
concern the Appalachian Regional Commission 
organized under 40 app. U.S.C. Sec. 101 et seq . A 
separate memorandum on the ARC Is being 
prepared. 

•These Funds may also be used where there are 
insufficient federal funds available under the grant- 
in-aid program to meet pressing needs of the region. 


Mr. Kim Spencer, 

Urban Scientific 5 Educational Research. 

Inc., Public Interest Video Network, PO 

Box 19112, 20th Street, N. W.. Washington, 

D.C. 20036. 

Dear Mr. Spencer: You were advised by 
telephone on August 18.1979, that Urban 
Scientific and Educational Research, Inc. 
(USER) is ineligible for the planning grant you 
submitted to the Public Telecommunications 
Facilities Division of NTIA on June 4,1979 
because your organization is neither an 
existing public broadcast station nor an 
organization comprised of stations. Your 
application seeks funds to study the 
feasibility of constructing mobile production 
and satellite up link trucks for rental to the 
123 public television stations within a 600 
mile radius of Washington, D.C. Your 
application indicates that it is the first step in 
a project aimed at augmenting the facilities of 
existing public broadcast stations under 
Priorities III and IV of the Public 
Telecommunications Facilities Program. The 
application also asserts that construction of 
the facilities to be planned would result in 
the provision of additional service to the 
stations’ audiences under Priority II. This 
assertion apparently is based on the 
assumption that the addition of locally 
produced live programming i9 "significantly 
different additional service" under Priority II. 

NTIA’s Office of Chief Counsel has 
provided the Public Telecommunications 
Facilities Division with an opinion 
concerning eligibility for grants under Section 
393(b)(4) of the Public Telecommunications 
Financing Act of 1978 (Public Law 95-567,92 
Stat. 2405). That section requires, in part, that 
grants be considered on the basis of whether 
or not the grant will result in: "the 
improvement of the capabilities of existing 
public broadcast stations to provide public 
telecommunications services." (Emphasis 
added.) Priorities III and IV for the Public 
Telecommunications Facilities Program are 
based on Section 393(b)(4). These priorities 
relate exclusively to the improvement and 
augmentation of the facilities of existing 
public broadcast stations. See Appendix B of 
the Report and Order adopting the PTFP 
rules. 44 Fed. Reg. 30898, 30920-921, published 
May 29.1979. 

NTIA has concluded that in order to be 
eligible for improvement and augmentation 
grants, an applicant must be either an 
existing, individual public broadcast station, 
or an organization whose membership is 
composed of existing public broadcast 
stations and which supplies programming to 
its member stations. This latter reading of 
Section 393(b)(4) is premised on NTIA's belief 
that funding for augmentation and 
improvement of the facilities of an 
organization of stations which will enable the 
organization to supply additional types of 
programming to its member stations 
enhances the capability of the individual 
members to serve their audiences. 

Therefore, applicants which are centers for 
the production of public television and radio 
programming and related instructional and 
informational programming, but which are 
not themselves existing stations or 
organizations comprised of existing stations. 
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are ineligible for enhancement grants. Since 
such organizations cannot receive 
construction funding for enhancement of their 
facilities, it follows that they also are 
ineligible to receive planning funds to study 
the possibility of such construction. This 
conclusion stems from the language of 
Section 393(b)(4) itself and relevant portions 
of the Congressional reports and the floor 
debates on the legislation. As you may be 
aware, Section 393(c) requires that not less 
than 75 percent of PTFP appropriated funds 
are to be used to finance the expansion of 
public telecommunications services to 
presently unserved areas. The remaining 25 
percent of the appropriation is to be used for 
improvement and augmentation grants. With 
regard to this allocation of the appropriation, 
Senate Report 95-858, 95th Cong., 2nd Sess. 7 
(1978), noted that while 75 percent of PTFP 
funds are to be used for the extension or 
expansion of service to unserved areas, 
“existing stations must be able to expect a 
reasonable measure of federal assistance to 
maintain and improve their facilities." 
Authorized funding for FY 1979-81 was 
increased $10 million to $40 million per year 
in recognition of the "difficulties which 
existing public broadcasters face in financing 
expansion and improvement of their 
facilities. * * * M The Report went on to state 
that approximately 25 percent of the PTFP 
funds were to be applied in such a way "that 
existing entities (would) be adequately 
maintained and improved." Senate Report 
95-858 at 8. 

It is apparent that Congress was aware 
that in setting expansion of service as the 
highest priority under the Act, existing 
stations' continued access to federal funds 
for improvements and augmentation of their 
facilities would be placed in jeopardy. To 
ease this problem, authorized funding was 
increased over prior levels. In this regard. 
Senator Hollings stated that existing public 
broadcasters needs for improvements and 
enhanced facilities were to "suffer no setback 
in support" as a result of expanded PTFP 
eligibility in light of the increase in 
authorized funding. 124 Cong. Rec. S. 15440, 
September 19,1978 (Daily Ed.). Further, he 
noted that the 25 percent of PTFP funds not 
used for expansion of service would be "used 
to replace equipment or obtain nefc 
equipment to better serve the [existing] 
station's present audience." Id. Senator 
Cannon added that the $10 million increase in 
authorized funding "was necessary in order 
to assure that [station] equipment 
replacement activities can continue at 
adequate levels" while larger amounts were 
devoted to expansion of service. 124 Cong. 
Rec. S. 15448. September 19,1978, (Daily Ed.), 
See also House Report No. 95-1178, 95th 
Cong., 2nd Sess. 2 (1978). fn summary, it is 
our opinion that non-expansion funds are 
only available for improvement and 
augmentation of the facilities of existing, 
individual public broadcasting stations or of 
organizations whoSe membership consists of 
existing stations where PTFP funds will 
enhance the capability of the member 
stations to provide public 
telecommunications services to the public. 

I turn finally to the question of whether or 
not the addition of live, mobile production 


capacity to existing public broadcast stations 
constitutes significantly different additional 
service under Priority II. NTIA addressed this 
question in the Report and Order referred to 
earlier. In response to a draft of Priority II. 
the University of South Florida urged that 
grants for mobile production equipment 
should properly be included within the 
Priority since the equipment would be used to 
produce "significantly different" 
programming. We specifically rejected this 
idea and stated that Priority II was designed 
to "provide service to a specialized audience 
rather than improved service to the general 
audience of a public telecommunications 
entity." 44 Fed. Reg. at 30905. We have been 
presented with no new arguments or 
information which requires a modification of 
this interpretation. Therefore, we reject the 
idea that the planning and eventual 
construction of a mobile production and a 
mobile satellite up link truck will enable the 
123 stations referred to in your application to 
provide their audiences with significantly 
different additional programming. 

You have been advised of our 
determination that your application is 
ineligible as a Priority II project or a Priority 
III or IV project under Section 393(b)(4) of the 
Act. Under Section 2301.33 of the PTFP Rules, 
you may file a petition for reconsideration of 
that determination within 30 days after your 
receipt of this letter, which was mailed by 
certified mail, return receipt requested. I also 
want to point out that under Section 2301.4(c) 
of the Rules, a prospective applicant may 
request a letter ruling on its eligibility for a 
particular grant. If you wish to file an 
application in the future, I urge you to 
consider taking advantage of the letter ruling 
process. 

Sincerely, 

John Cameron, 

Director . Public Telecommunications 
Facilities Division. 

October 25.1979. 

John Reilly. Executive Director 

Global Village. 454 Broome Street. New York. 

New York 10013. 

Dear Mr. Reilly: Mr. Geller has received 
your letter of August 15,1979 and has asked 
me to respond to the concerns you expressed. 
It is apparent that your greatest anxiety 
relates to our requirement that an applicant 
for a grant under the Public 
Telecommunications Facilities Program 
(PTFP) demonstrate an ability to distribute 
programming produced with PTFP funded 
equipment—generally a ten year contract for 
electric distribution service. We appreciate 
and understand your concern with regard to 
this "linkage" requirement for non- 
commerical telecommunications entities 
applying under the PTFP. As you know that 
requirement arose from a suggestion made by 
the Corporation for Public Broadcasting, in 
response to our proposed exclusion of 
program production centers and provides that 
an applicant will not be considered eligible 
for funding unless he or she has a 
"contractual or other reliable arrangement 
for use on a regular basis of an effective 


means of distributing programs to the public" 
[Emphasis added]. 1 * * 

Because we are required to maintain a ten 
year interest in PTFP funded equipment,* we 
generally require that applicants who do not 
possess a means of electronic distribution, 
arrange (by lease or otherwise) "a contract 
that cannot be unilaterally cancelled, or other 
similar legal commitment".* 

In adopting this requirement we did indeed 
give full consideration to each objection 
which you raise in your letter. As explained 
in the Report and Order, we have attempted 
to solve two separate and distinct problems: 
(1) to forestall applications for eligible 
entities seeking funds for ineligible projects, 
and (2) to avoid funding entities that would 
not be able to give some reasonable 
assurance "that the grants would result in the 
provision of telecommunications services to 
the public". 4 

We have not, however, adopted an 
inflexible position. In the Report and Order 
we specifically invited applicants to propose 
"other arrangements" which we would 
analyze on a case-by-case basis. Thus, where 
an applicant can establish that there is a 
"reasonable expectation" that he or she 
would be able to "use the PTFP funded 
equipment for provision of public 
telecommunication services to the public 
during the period of Federal interest," * 
whether by a ten year contract or otherwise , 
the "linkage" requirement would be met. In 
other words, we are anxious to consider 
arrangements other than those with a ten 
year contract. Our goal is merely to be 
reasonably assured that programs produced 
with PTFP funded equipment have a 
distribution outlet 

You should also note that in the Report and 
Order we expressed some dissatisfaction 
with the resolution of the issue reached there. 
Nevertheless, we felt compelled to adopt the 
"linkage" requirement, detailed above, 
because the goal of the program and the 
intent of the Act is not "to provide funding for 
independent producers who do not fulfill a 
PTFP program priority." Mn doing so, we 
recognized that one of the statutory purposes 
of the Facilities Act (Sec. 390(1)) is to fund 
facilities for the delivery of programming and 
other public telecommunications services, not 
the production of programming itself. We 
would be pleased to consider alternate 
approaches to this issue from you or others 
which would satisfy our concerns while, at 
the same time, liberalizing our policy in this 
area. 

With regard to the "bottleneck effect." 
which you refer to in your letter, I must point 
out that the PTFP offers grants for the 
construction of new public 
telecommunications facilities as well as the 
augmentation of existing facilities. As I 
understand your argument, minority 


1 Public Telecommunications Facilities Program; 
Report and Order, 44 Fed. Reg. 30098. at 30900 (1979) 
{Report and Order\. 

‘Public Telecommunication Financing Act of 
1978. 48 U.S.C. 5392(g), 

* Report and Order, supra at 30900. 

4 Id. at 30899. 

*/</. at 30900. 

*ld. 
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programming has (to some extent) been 
excluded because of the scarcity of public 
telecommunication outlets. By providing 
grants to construct new facilities and 
encouraging minorities to apply we intend to 
increase the number of outlets for such 
programming. To the extent that the 
construction of new facilities is not possible 
(e.g., in well-developed urban communities) 
we have provided for the funding of entities 
that can otherwise meet the "linkage” 
requirement by “contract or other similar 
legal commitment.” We believe we have, 
therefore, fulfilled the objective of Sec. 390(2) 
without sacrificing those of Sec. 390(2). 

As stated in the Report and Order we have 
an uncertain base of experience for the 
exercise of our administrative discretion in 
this area. We have, therefore, attempted to 
retain the flexibility to meet the needs of the 
public telecommunications entities while 
gaining some assurance that the purpose of 
the Act— viz. that public telecommunications 
services are provided to the public—is 
fulfilled. If the course that we have adopted 
proves to be too restrictive, it can and will be 
changed. But until an empirical basis exists 
by which we may judge the effectiveness of 
the program as presently formulated, we must 
decline any suggestion to alter the “linkage” 
requirement by an overall change of the rule. 

Sincerely, 

Robert Hunter. 

U.S. Department of Commerce, 

National Telecommunications and 

Information Administration, 

Washington, D.C. 20230, November 20. 1979. 
Re: Board of Cooperative Educational 

Services, Chautauqua County, New York, 
Grant No. NTiA-36-02-90765, File No. 

765-T-C790013-TE. 

A. Bruce Manley. Esq., 

Russo Building, Fredonia, New York 14063. 

Dear Mr. Manley: I am writing in response 
to your letter of October 4th to Kenneth 
Salomon of my office, regarding the 
sufficiency of a real estate lease under the 
terms of which your client will erect a 
broadcast tower and transmitter building 
purchased with funds provided by a grant 
from the Public Telecommunications 
Facilities Program (PTFP). 

As you are no doubt aware, the Public 
Telecommunications Financing Act of 1978, 
Pub. L. 95-567, 92 Slat. 2405. 47 U.S.C. § 390 et 
seq. (PTFA), requires that we maintain a 10- 
year interest in equipment purchased with 
funds provided under the PTFP. 

Consequently, in promulgating regulations to 
implement the PTFA. we adopted Section 
2301.6(g) of the PTFP rules, which requires 
that all applicants give assurance that they 
“will hold appropriate title or lease to the site 
or sites on which the proposed apparatus will 
be operated, including the right to construct, 
maintain, operate and remove such 
apparatus ... for a period of 10 years 
following completion of the project.” 

Since our concerns can be satisfied by 
leases that have sufficient duration and 
provide for an unconditional right for the 
grantee “to construct, maintain, operate and 
remove” any apparatus installed on the 
leased property, we have not attempted to 
develop a special form for grantees to use. 


Consequently, we have reviewed the sample 
tower lease that you enclosed with your 
letter. In view of the fact that under the lease 
you prepared the lessee would have the right 
to “construct, reconstruct, extend, operate, 
inspect, maintain and at its pleasure remove” 
the equipment funded by the grant for 30 
years, we find it sufficient to meet the 
requirements of Section 2301.6(g), 

Please let me know if I can be of any 
further assistance. 

Sincerely. 

Gregg Skall, 

Chief Counsel. 

December 6,1979. 

Mr. Dawson V. Johnson, 

President Communivision Corp., P.O. Box 49, 
Hingham. Massachusetts 02043. 

Dear Mr. Johnson: Our office of Chief 
Counsel has studied the materials 
accompanying your letter of October 26 and 
advises us that your organization is eligible 
to apply for a grant to this program. 

Each project was also reviewed for 
eligibility. Com Tell, the proposal outlining a 
nonbroadcast system of information and 
training, is not eligible because there is no 
intent to distribute to the general public using 
a telecommunications entity. Both the Cable 
Subscriber Public TV Center and the Non- 
Profit Cable TV Service, however, are eligible 
because they are within the definition of a 
public telecommunications entity. 

If these are the proposals which will form 
the base of your application to us, I do 
anticipate some serious problems. There is 
little that addresses the urgency to the 
community for this project to be funded. The 
essential question of capitalization will need 
to be addressed substantially in a grant 
application. The dollar figure for construction 
costs of the cable system alone, $100 million, 
is far above our capacity to fund. Our total 
budget for facilities grants nationwide will be 
$23.7 million in Fiscal Year 1980. In preparing 
a PTFP grant, it is advisable to pay attention 
to the funding criteria outlined in the Federal 
Register of Tuesday, May 29,1979 because 
these provide the basis for evaluation. 

I hope I have been helpful and if you 
should have further questions please feel free 
to contact me. 

Sincerely. 

Donald G. Falk, 

Program Officer/Engineer, Public 
Telecommunications Facilities Program. 

U.S. Department of Commerce, 

National Telecommunications and 
Information Administration, 

Washington, D.C. 20230, December 7, 1979. 
Mr. C. Stanley Potter, 

President, Association of Radio Reading 
Services, Inc., 1745 University A venue, St. 
Paul. Minnesota 55104. 

Dear Mr. Potter: Your letter of October 28, 
1979 and a letter from Ms. Margaret 
Rockwell. President and Director, The 
Washington Ear, Inc. have been referred to 
me for a response. From reading those letters 
and our letter to Mr. Kim Spencer of Urban 
Scientific & Educational Research, Inc. to 
which you refer, it is somewhat unclear to me 
exactly what information you desire. 


Nevertheless, I have enclosed a copy of my 
response to Ms. Rockwell and copies of some 
materials that I hope will explain the reasons 
for our position with regard to the eligibility 
of SCA reading services for improvement 
grants under Section 393(b)(4) of the Public 
Telecommunications Financing Act of 1978, 
Pub. L. 95-567, 92 Stat. 2405, 47 U.S.C. 390, et 
seq. 

If any members of your association desire 
to file applications for improvement grants in 
conjunction with “existing public broadcast 
stationfs]” in the manner described in our 
letter to Ms. Rockwell, or applications for 
grants to expand their service areas under 
Priority II of the Public Telecommunications 
Facilities Program (PTFP), they should be 
aware that § 2301.4(c) of the PTFP rules 
provides a method by which applicants may 
obtain an advance ruling as to their 
eligibility. As we noted in the Report and 
Order adopting the PTFP rules. 44 FR 30898. 
30903 (May 29,1979): "The requests should 
describe the applicant and its proposal, and 
should include the applicant's charter and 
Section 501(c)(3) exemption or other 
documentation of nonprofit status.” Although 
it may not be clear from the rules, an 
applicant may seek review of an adverse 
determination based on an advance ruling 
request by filing a Petition for 
Reconsideration pursuant to Section 2301.3 

If these materials are not sufficient to 
answer your questions. I suggest that you call 
Robert Hunter of my office at (202) 377-1866 
after you have reviewed the enclosed 
materials. 

Sincerely, 

Gregg P. Skall, 

Chief Counsel. 

U.S. Department of Commerce, 

National Telecommunications and 

Information Administration, 

Washington, D.C. 20230, December 7.1979. 
Margaret W. Rockwell, 

President and Director, The Washington Ear, 

Inc., 35 University Blvd., East, Silver 

Spring, MD 20901. 

Dear Ms. Rockwell: Your letter of October 
29,1979 and a letter from Mr. C. Stanley 
Potter, President, Association of Radio 
Reading Services, Inc. have been referred to 
me for a response. Since your letter and the 
letter from Mr. Potter both raise the question 
of the eligibility of radio reading services for 
grants to improve their facilities under our 
Public Telecommunications Facilities 
Program (PTFP), I will forward a copy of this 
response to him. 

At the outset I must make it clear to you 
and to Mr. Potter that organizations desiring 
to initiate or expand SCA reading services, 
such as those offered by The Washington 
Ear, are eligible for grants from the National 
Telecommunications and Information 
Administration (NTLA) under the Public 
Telecommunications Financing Act of 1978 
(PITA). 1 Although the paramount priority of 
the PTFA and of the PTFP is the provision of 
public telecommunications services to totally 
unserved g eogr aphical areas, another major 
goal of the PITA is the extension of 


* Pub. L 95-567, 92 Slat. 2405. 47 U.S.C. § 390. et 
seq. 
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significantly different public 
telecommunications services to unserved or 
underserved audiences without regard to 
geographical considerations. * I * 3 Consequently, 
we have established several priorities to 
govern our awarding of grants to public 
telecommunications entities to implement 
this g oal of the PTFA. In the second priority 
of the PTFP we specifically stated that 
"[e]ligible projects [to provide significantly 
different additional services] 
include . • . service to the blind or deaf 

Thus, we do consider organizations such as 
The Washington Ear eligible for 
consideration as public telecommunications 
entities within the meaning of Sections 390(1), 
393(b)(1), 303(b)(2). and 397(12) of the PTFA, 4 
and eligible for planning or construction 
grants to provide initial or complementary 
services to unserved or underserved people. 

In order to obtain grants for the 
improvement of existing facilities, however, 
an entity must qualify under Section 393(b)(4) 
of the PTFA, which provides for: "[T]he 
improvement of the capabilities of existing 
public broadcast stations to provide public 
telecommunications services." (Emphasis 
added.) Therefore, although The Washington 
Ear and the SC A reading services 
represented by Mr. Potter may be or become 
public telecommunications entitles within the 
meaning of the PTFA and the PTFP rules, 
those entities are not eligible for 
improvement grants under Section 393(b)(4) 
of the PTFA, unless they also qualify as 
existing public broadcast stations or 
organizations composed of existing stations.* 
A review of the legislative history suggests 
that Congress was well aware of this 
distinction and made a conscious decision to 
limit improvement or enhancement funds to 
public broadcasting stations. See Senate 
Report at page 7. The decision to read the 
phrase "existing public broadcast station[s]" 
to include organizations comprised of 


* Public Telecommunications Facilities Program: 
Report and Order. 44 FR 30898, 30905 (May 29,1979) 
[Report and Order\. 

*ld. at 30921. It must be noted, however, that 
although the handicapped may constitute an 
unserved or undereerved audience in many places 
throughout the country, they do not qualify as 
minorities for special consideration under the PTFA. 
Prior to enactment Congress considered and 
specifically rejected an amendment that would have 
included the handicapped with minorities and 
women for the special purposes described in the 
Act. See Senate debate. 148 Cong. Rec. Si5454 
(September 19,1979). (Attached as Appendix A.) 
Moreover, the Senate Report on the Act specifically 
defined minorities to include only Blacks. 

I iispanics. Asians. Pacific Islanders and Native 
Americans. See Senate Report on the Public 
Telecommunications Financing Act of 1978, at page 
1 (May 15,1978). [Attached as Appendix B.) 

•Section 397(12) provides that: 

The term ‘public telecommunications entity* 
means any enterprise which— 

(A) is a public broadcast station or a 
noncommercial telecommunications entity: and 

(B) disseminates public telecommunications 
serv ices to the public. 

See oho Sections 397(7) and 397(14). 

4 Section 397(6) states that: 

The terms ‘noncommercial educational broadcast 
station* and *public broadcast station' mean a 
television or radio broadcast station .... 


stations as being eligible for improvement 
grants under Section 393(b)(4) is, we believe, 
a liberal and remedial reading of the statute. 
It also represents what we believe to be the 
outermost scope of our authority to interpret 
this provision. Thus, NTLA concluded in its 
September 25,1979 letter to Mr. Kim Spencer 
of Urban Scientific ft Educational Research, 
Inc. that: 

(A]pplicant9 which are centers for the 
production of public television and radio 
programming and related instructional and 
informational programming, but which are 
not in themselves existing stations or 
organizations comprised of existing stations, 
are ineligible for enhancement grants. 

Although we are very sensitive to your 
situation and your need to improve and 
replace equipment. Section 393(b)(4) simply 
does not allow us the freedom to make 
improvement grants to entities (such as The 
Washington Ear) that do not qualify as 
existing public broadcast stations or 
organizations comprised of stations. This i9 
not to say, however, that The Washington 
Ear and similar SCA entities cannot tile joint 
applications with "existing public broadcast 
station[8]" (or organizations composed of 
existing stations) for the desired 
improvement grants. Although this situation 
has not yet been presented to us. neither the 
Act nor the PTFP regulations rule out such a 
cooperative venture. In addition, it may be 
possible for SCA entities to qualify for grants 
to expand their service areas under Priority II 
of the PTFA—for the activation or expansion 
of "facilities to provide additional 
complementary program services for which a 
clear and substantial community need can be 
demonstrated."* 

Should The Washington Ear or any SCA 
entity desire to apply for a grant under these 
circumstances. Section 2301.4(c) of the FITP 
rules provides a means by which an 
app lican t may seek an advance ruling from 
the PTFP as to its eligibility. Although it may 
not be clear from the PTFP rules, an applicant 
may seek review of an adverse eligibility 
determination made on an advance ruling 
request by tiling a Petition for 
Reconsideration pursuant to Section 2301.33. 

I have enclosed various materials for your 
information which I hope will be helpful to 
you and Mr. Potter. If you have any further 
questions regarding these materials. I suggest 
that you contact Robert Hunter of my office 
at(202) 377-1866. 

Sincerely, 

Gregg Ska!!, 

Chief Counsel. 

Enclosures. 

U.S. Department of Commerce. 

National Telecommunications and 

Information Administration. * 

Washington. D.C. 20230. December 28, 1979. 
To: John Cameron. Director, PTFP. 

Through: Gregg Skall, Chief Counsel. 

From: Ken Salomon. Deputy Chief Counsel. 
Subject: Shared Use of Tower and Antenna 
by a PTFP Grantee and a Commercial 
Station. 

KBOO, a noncommercial FM radio station 
in Portland. Oregon, has requested advice 


* Report and Order, supra at 30921. 


from the Public Telecommunications 
Facilities Program on the following two 
issues: 

(1) Is it legal under the Public 
Telecommunications Financing Act for KBOO 
to construct a tower with a PTFP grant and 
lease excess space on it to commercial FM 
radio station KGON where KGON will make 
a gift of the required non-federal match and 
make lease payments In an amount yet to be 
determined? 

(2) Is it legal under the PTFA for KBOO and 
KGON to share the use of a PTFP-funded 
antenna? 

1. Shared Use of the Tower 

The May 29,1979 Report and Order 
adopting the PTFP rules discussed the shared 
use of public telecommunications equipment 
purchased with PTFP funds. Section 2301.36 
of the Rules provides, in part, that all public 
telecommunications facilities which were 
funded in whole or in part by a PTFP grant 
"shall be used only for the provision of public 
telecommunications services." This Rule is 
based on Section 392(a)(4) of the Act. Section 
2301.36 represents a statement of the general 
rule applying to shared use. At the same time, 
an exception was created to thatjule based 
on whether the equipment was ah active or 
passive element in the grantee's system for 
distribution of public telecommunications 
services. Report and Order, 44 Fed. Reg. 

30898, 30910-911. This grounds for distinction 
was also used by HEW during its 
administration of the Educational 
Bjgadcasting Facilities Program. (The active/ 
passive distinction implies that there is a 
greater Section 392(a)(4) concern over 
equipment which is actively used to produce 
and distribute public telecommunications 
services.) More specifically, we stated that a 
tower was a passive element in the system 
and, therefore, that a grantee could rent 
excess space on the tower to others as long 
as nongrantee use does not compete or 
interfere with the grantee's use of the tower. 
Any revenues generated through the rental 
may only be used for public 
telecommunications facility-related purposes. 
Section 2301.6(d)(3) of the Rules: and Report 
and Order, 44 Fed. Reg. at 30911. Based on 
the foregoing, it is our opinion that KBOO can 
lease excess space on a PTFP-funded tower 
to KGON. although the additional cost to 
KBOO of strengthening the tower to carry 
KGON's antenna is an ineligible cost. Section 
2301.35(a)(3) of the Rules. 

We know of no reason why KBOO cannot 
accept the amount of the required non-federal 
match as a gift from KGON in return for a 
lease agreement. Even if the annual rent 
charged under the agreement is somewhat 
less than the market rate (no amount has 
been set), no significant competitive 
advantage would accrue to KGON in light of 
the gift of the match. 

2. Shared Use of the Antenna 

While shared use of passive elements of a 
PTFP distribution system is permissible, the 
Report and Order concluded that Section 
392(a)(4) does not permit shared use of active 
components of a facility. Shared use of PTFP- 
funded active components would interfere 
with a grantee’s unfettered use of its 
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equipment for public telecommunications 
purposes, might cause additional wear and 
tear on the equipment increasing the 
possibility of failure, and might give the 
commercial operator an unfair advantage 
over its competitors. Report and Order, 44 
Fed. Reg. at 30910-911. An antenna is an 
active component in a broadcast station's 
distribution system. Shared use of a PTFP- 
funded antenna, therefore, would violate both 
Section 392(a)(4) of the PTFA and Section 
2301.36 of the Rules since the antenna would 
be used partially for commercial purposes. 
Accordingly, we conclude that KBOO may 
not share the use of a PTFP-funded antenna 
with KGON. 

This memorandum confirms my telephone 
discussions with you and Mary Dinota of 
December 13th and 14th. Please let me know 
if you have any questions. 

U.S. Department of Commerce, 

National Telecommunications and 

Information Administration, 

Washington D.C. 20230, December 28, 1979. 
Lester L. Green, 

President, Community Communications 

Research Center, P.O. Box 2523, Baltimore, 

Maryland 21215. 

Dear Mr. Green: Subsequent to your 
meeting with Kenneth Salomon and Robert 
Hunter of this office on November 14,1979, it 
was determined that, as a matter of policy, 
the Office of Chief Counsel will not issue 
written opinions in response to informal 
requests for a ruling under Section 
2301.4(c)(2) of the rules of the Public 
Telecommunications Facilities Program 
(PTFP). (Copies of material relating to letter 
rulings are enclosed for your information.) As 
you were informed in that meeting, in order 
for Community Communications Research, 
Inc. (CCR1) to qualify as a noncommercial 
telecommunications entity, it must satisfy the 
requirements of Sections 397(7)(A) and (B) of 
the Public Telecommunications Financing Act 
of 1978, Pub. L 95-567, 92 Stat. 2405. 47 U.S.C. 
§ 390, el seq. — i.e., it must be a "nonprofit 
private foundation, corporation, or 
association" and it must be "organized 
primarily for the purpose of disseminating 
audio or video noncommercial educational 
and cultural programs to the public." See also 
47 U.S.C. $ 397(12). CCR1 may also qualify as 
a "nonprofit foundation, corporation, 
institution, or association" under Section 
2301.4(a)(4) of the PTFP rules. See also 47 
U.S.C. $ 392(a)(1)(D). Under Section 
392(a)(1)(D) it must be shown that CCRI is 
"organized primarily for educational or 
cultural purposes." 

From the Articles of Incorporation that you 
have submitted, however, it is unclear 
whether CCRI is "nonprofit" and whether it is 
primarily organized to disseminate 
"noncommercial educational and cultural 
programs to the public" or "primarily 
organized for educational and cultural 
purposes." Indeed it is unclear whether CCRI 
is authorized to engage in these activities at 
all under its present Articles of Incorporation. 
Further information regarding the 
requirements of the PTFP may be obtained 
from Kenneth Salomon or Robert Hunter of 
this office. If you desire a formal opinion from 
the Office of Chief Counsel as to CCRI’s 


eligibility, you may file a formal request for 
an opinion pursuant to Section 2301.4(c)(2) of 
the rules and paragraphs 39-40 of the 
enclosed Report and Order. 

Sincerely. 

Gregg P. Skall, 

Chief Counsel. 

U.S. Department of Commerce, 

National Telecommunications and 
Information Administration, 

Washington, D.C. 20230, December 27,1979. 
Ms. Helen Weiss, and Ms. Dorinda Moreno, 
Minority and Women's Telecommunications 
Project, Bay Area Women ’s Building, 3543 
18th Street, San Francisco, California 
94110. 

Dear Ms. Weiss and Ms. Moreno: Thank 
you for your letter regarding station KQED. In 
reviewing the application of KQED we have 
considered your complaints and the response 
to them by Anthony S. Tiano, President and 
General Manager of KQED. dated September 
18,1979. For the reasons stated below we 
have granted that application. 

In your letter you suggested three 
substantive areas in which you felt KQED’s 
performance had been deficient: (1) 
ineffective programming, (2) poor Equal 
Employment Opportunity statistics and (3) an 
overall lack of services or programming for 
handicapped individuals. Additionally, you 
asserted that KQED failed to comply with the 
public notice requirements of the Public 
Telecommunications Facilities Program 
(PTFP) as described in 15 CFR § 2301.11. 

With regard to the initial failure of KQED 
to comply with the public notice requirement 
of Section 2301.11, the circumstances 
surrounding that failure do not indicate any 
intent on the part of KQED’s management to 
conceal its application or acceptance for 
filing. The public notice requirement of the 
rules (and indeed the rules themselves) had 
been newly adopted at the time of KQED’s 
non-compliance. Once your organization 
informed KQED of its error, immediate steps 
were taken by the station to cure the mistake. 
In the circumstances no party was prejudiced 
by the error. Therefore, we are not disposed 
to deny the application of KQED solely on the 
technical grounds of its failure to comply 
with Section 2301.11 of the rules. The public 
notice requirement is. however, no longer 
new. Consequently, in the future failure to 
comply with Section 2301.11 will be 
considered as a serious omission by an 
applicant. 

As to the substantive deficiencies which 
you have alleged exist in KQED’s application: 

(1) Complaints relating to the content of 
programs aired by a non-commercial 
broadcast facility involve sensitive First 
Amendment issues which are, for the most 
part, beyond the scope of the PTFP. 1 The 
veracity of an applicant’s statements as to 
programs it produces are of great concern to 
NTLA, but KQED. in response to your 
complaint, has detailed its programming 
efforts in the areas of women's and minority 
concerns. We believe that in these 
circumstances it would be improper for 
NTIA, which is concerned with the facilities 


l See PTFP: Report and Order. 44 Fed. Reg. 30898, 

30901 (May 29.1979). 


available for public telecommunications 
purposes, to attempt a subjective judgment as 
to whether the programming aired by KQED 
is generally sensitive to the needs and 
interests of particular interest groups. 

Perhaps the question of the responsiveness of 
KQED’s programming should more properly 
be raised before the Federal Communications 
Commission, the Corporation for Public 
Broadcasting or the Public Broadcasting 
Service. In any event, when one party 
challenges the quality or responsiveness of 
programming and a grantee responds by 
detailing its efforts in the areas in question 
(and, on their face, these programming efforts 
reasonably appear to be responsive and are 
consistent with the purposes for which the 
grant was made). NTIA i9 precluded by the 
First Amendment from reviewing the 
programs for their content and merit. 

(2) Complaints relating to an applicant's 
failure to actively seek out and employ 
qualified minority individuals, however, are 
very germane to applications for grants under 
the PTFP. In fact. Section 398(b)(2)(A) of the 
Public Telecommunications Financing Act of 
1978 specifically authorizes and directs the 
Secretary of the Department of Health. 
Education, and Welfare (HEW) to enforce the 
Equal Employment Opportunities (EEO) 
provisions contained in Section 398(b)(1). 
Throughout our rulemaking on the PTFP, the 
question of EEO compliance was raised by 
us. In order to avoid a costly duplication of 
EEO investigatory and enforcement functions 
we have contacted HEW, the Federal 
Communications Commission (FCC) and the 
Equal Employment Opportunity Commission 
(EEOC) to coordinate their enforcement 
programs with the requirements of the PTFA. 
In fact, the responsibility for enforcing those 
provisions lies with the Secretary of the 
HEW. See 47 U.S.C. $ 398. HEW has not yet 
issued any rules implementing its authority 
under this section of the PTFA. We have 
spoken with HEW’s Office of Civil Rights and 
determined that, until a final agreement is 
reached with those agencies or some action is 
taken by HEW, individuals and groups, such 
as yours, should report any allegations of 
EEO violations to the FCC (since it is the 
licensing authority) or the EEOC. However, in 
doing so it should be realized that the FCC 
and the EEOC attempt to deal with minorities 
generally, rather than as discrete ethnic 
groups, unless there are allegations of 
specific instances of discrimination. 2 

(3) Although the employment of 
handicapped individuals is an important goal 
for public telecommunications entities (and 
one which we have recognized as the second 
priority of the PTFP). in enacting the PTFA 
Congress specifically considered and rejected 
the inclusion of "handicapped" in the EEO 
and special consideration sections of the Act. 
Thus, we believe your allegations of 
employment discrimination by KQED against 
the handicapped to be beyond our 
consideration. The only affirmative 
obligations imposed on PTFP grant recipients 
with regard to the handicapped are those 
contained in Section 504 of the Rehabilitation 


*See 47 CFR $ 73.2080. See oho Lin Texas 
Broadcasting Corp., 34 RR2d 294 (1975) and Great 
Trails Broadcasting Corp., 25 RR2d 827 (1972). 
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Act of 1973, as amended KQED has assured 
us that it will complete the necessary 
construction to make its facilities accessible 
to the handicapped by 1982 as required by 
Section 504. In view of current litigation, 3 * 
however, the exact requirements of Section 
504. as to the provision of services to the 
handicapped, are not particularly certain. 
Nevertheless. NT1A requires in Section 
2301.6(j) of its rules that each applicant give 
assurances that: 

No otherwise qualified individual shall, 
solely by reason of handicap, be excluded 
from the participation in. be denied the 
benefits of or be subjected to discrimination 
under any program or activity for which the 
applicant receives funding under this Act 
The Department of Commerce is presently 
developing department-wide rules to 
implement Section 504. Pending the 
promulgation of these rules. NTIA will 
consider allegations of specific 
discriminatory acts by grant applicants. Such 
allegations will be referred to the 
Department's Office of Civil Rights for 
investigation. Action on any application 
against which a complaint filed will be 
deferred until the conclusion of such 
investigation. 

In this instance you have made only 
general allegations against KQED and, we 
believe, KQED has satisfactorily responded 
to those allegations. We have, therefore, 
found it to be in the best interest of public 
telecommunications to grant the application 
of KQED. If you desire to file a complaint 
against any future application by station 
KQED, please do so by alleging specific 
instances of discrimination by the applicant. 

Sincerely. 

Gregg P. Ska 11. 

Chief Counsel. 

U S. Department of Commerce, 

National Telecommunications and 
Information Administration, 

Washington, D.C. 20230. December 31, 1979. 
Molly Richardson, 

Director of Interactive Television, United 
Cerebral Palsy Association of Western 
New York, Inc., 100 Leroy A venue, Buffalo, 
New York 13214. 

Dear Ms. Richardson: You have requested 
a ruling from the Office of Chief Counsel as 
to the eligibility of the United Cerebral Palsy 
Association of Western New York, Inc. 
(UCPA) for a grant under the Public 
Telecommunications Financing Act of 1978 
(the Act). Pub. L 95-567, 92 Stat. 2405. 47 
U.S.C. § 390, et seq. See also 15 C.F.R. 

§ 2301.1. et seq. 

Section 392(a)(1)(D) of the Act and Section 
2301.4(a)(4) of the Public Telecommunications 
Facilities Program (PTFP) rules provide that 
to be eligible for a PTFP grant an applicant 
must be “[a] nonprofit foundation, 
corporation, institution, or association 
organized primarily for educational or 
cultural purposes.” Having reviewed the 
Certificate of Incorporation of UCPA. 1 find 
that UCPA is a nonprofit corporation, as 


3 Greater Los Angeles Council on Deafness. Inc. v. 
Community Television of Southern California 
(KCET), United States District Court for the Central 
District of California. Case Number CV-78-4715. 


described in Section 2301.4(a)(4) of the rules,, 
and therefore generally eligible for a grant 
under the PTFP. It should bis noted, however, 
that the Articles of Incorporation or 
Certificate of Incorporation of each eligible 
entity must authorize that entity to engage in 
the telecommunications activities proposed in 
its application. Even though UCPA already 
provides telecommunications services, its 
Certificate of Incorporation (as you noted in 
your letter) does not presently allow it to 
engage in these activities. Consequently it is 
necessary for UCPA to amend its Certificate 
of Incorporation to permit it to perform the 
telecommunications services it intends to 
apply for under the PTFP. 

Although it is not clear from your letter 
exactly what type of grant UCPA desires to 
apply for. you indicate that UCPA needs to 
“expand” or “extend” its existing facilities. 1 * 
Under Section 393(b) of the Act, however, 
entities that qualify merely as nonprofit 
corporations under Section 2301.4(a)(4) of the 
rules are eligible only for construction or 
planning grants. See 47 U.S.C. $ 393(b)(1). In 
order to obtain a grant to expand or extend 
existing facilities an organization must also 
qualify under Section 393(b)(2), as an 
“existing public telecommunications entity.” 
As defined in Section 397(12) the term “public 
telecommunications entity” means any 
enterprise which—“(A) Is 
a . . . noncommercial telecommunications 
entity; and (B) disseminaters public 
telecommunications services to the public.” A 
noncommercial telecommunications entity is 
a nonprofit organization primarily organized 
“for disseminating audio or video 
noncommercial educational and cultural 
programs to the public. ...” 47 U.S.C. 

5 397(7)(B). 

Therefore, it is the opinion of the Office of 
Chief Counsel that a grant to expand or 
extend existing facilities may only be 
obtained by a nonprofit organization if it also 
qualifies as a “noncommercial 
telecommunications entity”— he., if it is 
primarily organized for the dissemination of 
noncommercial educational and cultural 
programs. Since, as your letter Indicates, 
UCPA is not primarily organized to 
disseminate noncommercial programs, it is 
not eligible for an expansion grant. 

We recognize that this result may seem 
somewhat anomolous, since UCPA already 
provides public telecommunications services 
to many handicapped individuals. 
Nevertheless, to obtain an expansion or 
extension grant under Section 393(b)(2) of the 
Act a nonprofit corporation must not only be 
organized for educational and cultural 
purposes but must also be primarily 
organized and specifically authorized to 
disseminate noncommercial educational and 
cultural programs. If UCPA amends its 
Certificate of Incorporation to authorize it to 
engage in telecommunications services and to 
Indude the provision of noncommercial 


1 The “expansion" or “extension" of existing 

facilities under the PTFP has been interpreted to 

include projects that will increase the number of 
people served by the entity— i.e.. “projects such as 
increase in tower height and/or power of existing 
stations; and construction of translators, cable 
networks and repeater transmitters." PTFP: Report 
and Order. 44 Fed. Reg. 30898, 30920 (May 2a 1979). 


telecommunications services as one of its 
primary purposes, it would then qualify as a 
noncommercial telecommunications entity 
under $ 2301.4(a)(4). 

If you desire more information with regard 
to this opinion please coiitact Kenneth 
Salomon or Robert Hunter of my office at 
(202) 377-1866. 

Sincerely, 

Gregg P. Skall, 

Chief Counsel. 

U.S. Department of Commerce, 

National Telecommunications and 

Information Administration, 

Washington, D.C. 20230, December 31. 1979. 
To: John Cameron, Director. FI F'D. 

Through: Gregg Skall, Chief Counsel. 

From: Ken Salomon. Deputy Chief Counsel. 
Subject: Administration of the Special 
Consideration Provision of the Public 
Telecommunications Financing Act of 
1978. 

As you know. Section 392(f) of the Public 
Telecommunications Financing Act of 1978 
directs the Secretary of Commerce to “give 
special consideration to applications which 
would increase minority and women’s 
ownership 1 of. operation of. and 
participation * in public telecommunications 
entities.” On December 10th, we discussed 
the question of whether special consideration 
may only be accorded to applications of new 
entities controlled by these groups, or 
whether it also may properly be given to 
existing entities which have long been 
controlled by minorities and women. For the 
reasons discussed below, it is our opinion 
that while both categories of applications are 
eligible for special consideration, 
applications of new entities in which women 
and minorities are in control are entitled to a 
greater degree of special consideration. For 
the same reasons, existing entities in which 
these groups have recently assumed control 
should be treated as new entities for the 
awarding of special consideration. 

It is clear from the language of the Act and 
a reading of the reports and floor debates 
concerning Section 392(f) that the primary 
goal of that provision is to “increase" the 
number of public telecommunications entities 
which are controlled by minorities and 
women. "Because women and minorities 
traditionally have been underrepresented in 
the ownership of telecommunications media, 
and underserved by such media, [an] 


1 In the June 7.1979 policy statement on the 
implementation of the special consideration 
requirement. NTIA defined "ownership" and 
"owned" in Sections 392(f) and 390(2), respectively, 
to mean "control" of a non-profit or governmental 
organization through the "possession or exercise of 
the normal incidents of ownership," including 
holding corporate officeships and membership on 
the governing board of the organizations. 44 Fed. 
Reg. 33032. 

*The policy statement also defined 
"participation" to Include the "holding of 
management and other positions in the entity, 
especially those concerned with programming 
decisions and day-to-duy operation and 
management." NTIA viewed the holding of control 
and management positions by minorities and 
women as likely to result in programming directed 
to the needs and interests of these groups. 44 Fed. 
Reg. 33032. 
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objective of the program will be to increase 
ownership opportunities for women and 
minorities in publicly funded communications 
facilities." House report on the Act. H.R. Rep. 
No. 95-117®, 95th Cong., 2nd Sees. 20 (1978). 
See also. Senate report on the Act, Sen Rep. 
No. 95-858, 95th Cong., 2nd Sess. 10. 25, 27 
(1978); HR. Rep. No. 95-1178 at 2; and 146 
Cong. Roc. H. 6312 (July 10,1978) (Statement 
of Congressman Van Deerlin). It follows 
therefore, that applications in which PTFP 
funding will result in the creation of a new 
organization controlled by women and 
minorities should be assigned the largest 
share of special consideration credit. Similar 
treatment should be given to applications of 
existing entities where women and minorities 
have recently achieved controlling 
involvement, since support of those 
applications will also further the 
Congressional objective of adding to the 
number of facilities controlled by minorities 
and women. 

The conclusion that the primary purpose of 
Section 392(f) is to increase the number of 
facilities controlled by minorities and women 
does not mean, however, that some special 
consideration should not be given to 
applications of existing entities which have 
been controlled by these groups for some 
time. First, it would be inconsistent with the 
general thrust of Section 392(f) to deny some 
special consideration to such applications, 
especially where a grant is necessary to keep 
the facility operating. It is not logical to 
assume that on the one hand Congress 
mandated special consideration to increase 
the number of facilities while denying it 
where, for example, a grant is necessary to 
keep an existing facility operating. Such a 
policy would result in a decrease in the 
number of facilities controlled by minorities 
and women. Moreover, there is legislative 
history to support the idea that the broader 
purpose of Section 392(f) was to encourage 
the operation of existing facilities controlled 
by minorities and women. For example, in 
describing the special consideration 
provision in his transmittal of the Act to 
Congress. President Carter said that a 
primary purpose of the legislation was to 
"[mlake assistance to minority public 
television and radio stations a funding 
priority." Briefing on the Proposed Public 
Broadcasting Financing Act of 1978, Prepared 
for the Use of the Subcomm. on 
Communications of the Comm, on Interstate 
and Foreign Commerce , Committee Print 95- 
37. 95th Cong., 2nd Sess. 5 (1978) (Emphasis 
added). 

It is my understanding that applications are 
reviewed and given a numerical score. A 
perfect score for an application not eligible 
for special consideration is 100 points. Up to 
a maximum of 15 additional points is 
awarded if the applicant is controlled by, 
operated by and provides service to 
minorities and women. In order to more fully 


comply with the primary intent of Section 
393(f) to increase the number of facilities with 
controlling involvement by minorities and 
women, I suggest that a system be developed 
under which new entities and existing 
entities in which women and minorities have 
recently assumed a controlling involvement, 
will be given the majority of the possible 
points available for special consideration. 

Please let me know if you have any 
questions about the foregoing. 

U.S. Department of Commerce, 

National Telecommunications and 
Information Administration, 

Washington, D.C. 20230, January 3,1980. 
Lyman B. Coddington, 

Manager, Office of Public Affairs, Tri-State 
Regional Planning Commission, 
Telecommunication Advisory Committee, 
492 68th Street, New York, New York 
10021 . 

Dear Mr. Coddington: Your letter of 
November 26,1979 has been referred to me 
for a response. You have asked in your letter 
whether the Tri-State Regional Planning 
Commission is eligible for a planning grant 
under the Public Telecommunications 
Facilities Program (PTFP). In order to be 
eligible for such a grant an applicant must be 
an entity described in § 2301.4(a) of the PTFP 
rules. See 15 C.F.R. § 2301.4. See also PTFP: 
Report and Order, 44 Fed. Reg. 30898, 30914 
(1978). Section 2301.4(a)(5) provides that; "A 
State or local government or agency or 
political or special purpose subdivision of a 
State" is eligible for a grant under the PTFP. 
See also Section 392(a)(1)(E) of the Public 
Telecommunications Facilities Act of 1978, 
Pub. L 95-567. 92 Stat. 2405, 47 U.S.C. 

§ 392(a)(1)(E). 

From the Commission's enabling 
legislation, which you enclosed with your 
letter, it appears that the Tri-State Regional 
Planning Commission is an agency of the 
states of Connecticut, New Jersey and New 
York. Consequently, I Find that the 
Commission is eligible to receive a planning 
grant under the PTFP. In making this 
determination, however, no judgement has 
been made as to the eligibility of any project 
for which the Commission may apply. 

Sincerely, 

Gregg Skall, 

Chief Counsel. 

December 11,1979. 

Mr. Hartford N. Gunn, 

Vice Chairman, Public Broadcasting Service, 
475 L \Enfant Plaza, S. W., Washington, D.C. 
20024. 

Dear Hartford: Thank you for your letter of 
October 12 outlining the experience of 
Northeastern Educational Television of Ohio. 
Inc. (NETO) in connection with its 
applications to our Public 
Telecommunications Facilities Program 


(PTFP) and to the Federal Communications 
Commission (FCC). It reflects what I am 
afraid is a widespread lack of awareness of 
how flexible the Facilities Program has been 
about the Commission's public comment "cut¬ 
off’ listing. Proposals unaccompanied by FCC 
approval, but which nevertheless had 
received strong support from the field readers 
were not set aside, but were kept active in 
case FCC approvals came through. The 
NETO application, along with several others 
in similar situations, continued to be 
considered for a grant right up to September 
21. the date all grants for Fiscal Year 1979 
were made. 

Since we have on the order of from four to 
five times more requests as there are funds 
with which to make grants, we do not believe 
it would have been justifiable to make a grant 
conditioned upon subsequent approval of 
relevant applications to the FCC. We have no 
way at that stage of knowing whether the 
necessary Construction Permit can be 
obtained on a timely basis or, in fact, if it will 
ever be issued. For us to hold funds pending 
such resolution between the applicant and 
the FCC would deny or at least delay 
substantially other eligible and needy 
applicants who are ready to proceed with 
construction. 

NTIA was aware of several situations 
similar to NETO's and I am pleased to report 
that we have taken steps to help prevent their 
recurrence. On October 17, Dr. John Cameron. 
Director of the PTFP. and Ken Salomon, 
Deputy Chief Counsel,~NTIA, met with Lionel 
Monagas of the FCC Broadcast Bureau to 
discuss NTIA-FCC coordination. The problem 
of lost applications was raised with Mr. 
Monagas, and we made recommend ations to 
the FCC regarding their handling of PTFP- 
related applications. Mr. Monagas promised 
to bring the problem to the attention of the 
Bureau Chief and present our proposal to 
him. 

A follow-up meeting with Mr. Richard 
Shiben, Chief of FCCs Broadcast Bureau, is 
being arranged. We hope that the problems 
incurred last year in connection with 
applications requiring action by both NTIA 
and the FCC can be eliminated or at least 
greatly reduced. We trust that the FCCs 
response to your letter will provide details of 
their plans to ameliorate this problem. 

I appreciate your interest in this problem, 
and I hope you will help us spread the word 
that we are being as flexible as possible with 
the FCC approval process. About the only 
thing we cannot do in this area is make a 
grant contingent upon subsequent FCC 
approval. If we can be of further assistance, 
please call upon us. 

Sincerely, 

Henry Geller. 

[FR Doc. 80-837 Filed 1-8-80: 8:45 am) 
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agency publication on assigned days of the week 


The following agencies have agreed to publish all This is a voluntary program. (See OFR NOTICE 
documents on two assigned days of the week FR 32914, August 6, 1976.) 

(Monday/Thursday or Tuesday/Friday). 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 


DOT/SECRETARY 

USDA/ASCS 

DOT/COAST GUARD 

USDA/APHIS 


DOT/COAST GUARD 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSOS 


DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 


DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 


DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 


DOT/RSPA 

LABOR 

DOT/SLSDC 

HEW/FDA 


DOT/SLSDC 

HEW/FDA 

dot/umta 



DOT/UMTA 


CSA 



CSA 



Documents normally scheduled for publication on Comments on this program are still invited. the Federal Register, National Archives and 

a day that will be a Federal holiday will be Comments should be submitted to the Records Service, General Services Administration, 

published the next work day following the Day*of-the-Week Program Coordinator. Office of Washington, D.C. 20408 

holiday. 


REMINDERS 


The items in this list were editorially compiled as an aid to Federal 
Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not 
include effective dates that occur within 14 days of publication. 

Rules Going Into Effect Today 

HOUSING AND URBAN DEVELOPMENT DEPARTMENT 

Office of Assistant Secretary for Community Planning and 
Development— 

70717 12-10-79 / Compliance with OMB Circular No. A-95 by 

applicants for entitlement grants and small cities grants 

Office of Assistant Secretary for Housing—Federal 
Housing Commissioner— 

70716 12-10-79 / Increase in loan maturity for double-wide 

mobile homes from 15 to 20 years 

POSTAL SERVICE 

70720 12-10-79 / Pickup of express mail addressed to post office 

box addresses: changes in conditions for service 
agreements and express mail preparation requirements 

Next Week's Deadlines for Comments On Proposed Rules 

AGRICULTURE DEPARTMENT 

Agricultural Marketing Service— 

65592 11-14-79 / Onions grown in South Texas; comments by 

1-14-80 

Agricultural Stabilization and Conservation Service— 

69655 12-4-79 / National marketing for burley tobacco; 

comments by 1-17-80 

74843 12-18-79 / Tobaccos; determinations of marketing quotas 

for the 1979-80.1980-81 and 1981-82; comments by 1-18-80 

Farmers Home Administration— 

65991 11-16-79 / Construction and repair; management 

assistance to individual borrowers and applicants; 
recordkegping requirements; comments by 1-15-79 

Food and Nutrition Service— 

29027 5-18-79 / Eligibility for free and reduced price meals and 

free milk in schools; comments by 1-15-80 
61562 10-26-79 / Food service equipment assistance program; 

interim rule; comments by 1-15-80 


Office of the Secretary— 

65768 11-15-79 / Environmental effects abroad; comments by 

1-14-80 

CIVIL AERONAUTICS BOARD 

65583 11-14-79 / Guidelines for individual determinations of 

essential air transportation; comments by 1-14-80 

COMMERCE DEPARTMENT 

Industry and Trade Administration— 

66846 11-21-79 / Review of defense materials system and 

defense priorities system regulations; comments by 
1-17-80 

National Oceanic and Atmospheric Administration— 
76539 12-27-79 / Amendments to preliminary fishery 

management plans and final implementing regulations; 
comments by 1-16-80 

66356 11-19-79 / Bering Sea and Aleutian Islands groundfish 

fishery; fishery management plan and implementing 
regulations; comments by 1-18-80 
72205 12-13-79 / Foreign fishing for Atlantic billfish and sharks; 

new species reporting codes; comments by 1-14-80 

ENERGY DEPARTMENT 

Federal Energy Regulatory Commission— 

66786 11-21-79 / Interim regulation permitting withdrawal of 

notices of and applications for determinations under the 
Natural Gas Policy Act; comments by 1-14-80 
66613 11-20-79 / Pricing of pipeline and affiliate production 

under the Natural Gas Act; comments by 1-14-80 

ENVIRONMENTAL PROTECTION AGENCY 

72614 12-14-79 / Approval and promulgation of implementation 
plans; Guam implementation plan revision; comments by 
1-14-80 

74861 12-18-79 / Approval and promulgation of implementation 

plans. Ohio; comments by 1-17-80 

72615 12-14-79 / Approval and promulgation of State 
implementation plans; approval of Washington State 
implementation plans; comments extended to 1-14-80 
[Originally published at 44 FR 65084,11-&-79] 

68776 11-29-79 / Assessing environmental effects of EPA actions 

abroad; comments by 1-14-80 

67183 11-23-79 / Data reimbursement under Sections 4 and 5 of 

the Toxic Substances Control Act; comments extended to 
1-17-80 

[Originally published at 44 FR 54284. 9-18-79) 
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75187 12-19-79 / Michigan State implementation plan; approval 

of proposed revision; comments by 1-18-80 
65408 11-18-79 / Nebraska State implementation plans for 

nonattainment areas; certain revisions; comments by 
1-14-80 

69978 12-5-79 / Proceedings under Clean Air Act; record on 

Indiana-Kentucky Power Co.; comments by 1-15-80 
[Originally published at 44 FR 29495, 5-21-79] 

72199 12-13-79 / Proposed revision of State implementation 

plan; Maryland; comments by 1-14-80 
62915 11-1-79 / Voluntary aftermarket part self certification 

program; comments period extended to 1-15-80 
[Originally published at 44 FR 46687, 8-8-79] 

FEDERAL COMMUNICATIONS COMMISSION 

67191 11-23-79 / Allocation spectrum for, and to establish other 
rules and policies pertaining to, the use of radio in digital 
termination systems for the provision on common parrier 
digital telecommunications services; reply comments by 
1-14-80 

[See also 44 FR 51250, 8-31-79] 

59580 10-18-79 / Changes in the rules relating to noncommercial 

educational FM broadcast stations; comments extended to 
1-15-80 

[Originally published at 43 FR 27682, 6-26-78] 

61230 10-24-79 / Commercial television network practices, 

preliminary report; comments by 1-14-80 

67192 11-23-79 / Creation of an additional personal radio 
service; comments extended to 1-15-80 
[Originally published at 44 FR 37522, 6-27-79] 

64441 11-7-79 / FM assignment to Vandalia, Mo.; reply 

comments by 1-15-80 

59578 10-16-79 / MTS and WATS market structure; 

Memorandum opinion and order, reply comments 
extended to 1-15-80 

[Originally published at 44 FR 50866, 8-31-79] 

74862 12-18-79 / Use of radio in digital termination systems for 

the provision on common carrier digital 
telecommunications services; comments by 1-14-80 

FEDERAL TRADE COMMISSION 

65771 11-15-79 / Amendment to trade regulation rule concerning 

preservation of consumers’ claims and defenses; 
comments by 1-14-80 
[Corrected at 44 FR 68000,11-28-79] 

74845 12-18-^9 / Eli Lilly & Co.; consent agreement and analysis 

to aid public comment; comments by 1-17-80 

HEALTH, EDUCATION, AND WELFARE DEPARTMENT 

Food and Drug Administration— 

63270 11-2-79 / Oral mucosal injury drug products for over-the- 

counter human use, establishment of a monograph; 
comments by 1-14-80 

60316 10-19-79 / Stomach acidifier drug products for over-the- 

counter human use; classification as unsafe and 
ineffective; comments by 1-17-80 

HOUSING AND URBAN DEVELOPMENT DEPARTMENT 

Office of the Assistant Secretary for Community Planning 
and Development— 

65950 11-15-79 / Community development block grants technical 

amendments; interim rule; comments by 1-14-80 

INTERIOR DEPARTMENT 

Indian Affairs Bureau— 

65747 11-15-79 / Off-reservation treaty fishing; Great Lakes and 

connecting waters in Michigan ceded in Treaty of 1836; 
comments by 1-14-80 

INTERSTATE COMMERCE COMMISSION 

75194 12-19-79 / Household goods transportation (storage-in¬ 

transit charges); comments by 1-18-80 

[Originally published at 44 FR 30387, 5-25-79] 


56 1-2-80 / Rail general exemption authority—long and short 

haul transportation; comments by 1-17-80- 

LIBRARY OF CONGRESS 

Copyright Office— 

69977 12-5-79 / Registration of claims to copyright; blank forms 

inquiry; comments by 1-15-80 

NUCLEAR REGULATORY COMMISSION 

65598 11-14-79 / Commitment of economic resources 

necessitated by nuclear waste management activities; 
comments by 1-14-80 

68853 11-30-79 / Specific domestic licenses to manufacture or 

transfer certain items containing byproduct material; 
comments by 1-14-80 \ 

SECURITIES AND EXCHANGE COMMISSION 

67150 11-23-79 / Certain investment companies owned by 

companies which are not investment companies; 
comments by 1-14-80 

SMALL BUSINESS ADMINISTRATION 

72604 12-14-79 / Pollution control; proposed amendment to 

provide that history of operations of predecessor concern 
may be considered as part of applicant concern’s history; 
comments by 1-14-80 

75183 12-19-79 / Small business size standards; naval 

architecture and marine engineering; comments by 1-18-80 

STATE DEPARTMENT 

65600 11-14-79 / Passports invalid for travel into or through 

restricted areas; comments by 1-14-80 

65600 11-14-79 / Persons who may be included in one passport; 

comments by 1-14-80 

TRANSPORTATION DEPARTMENT 

Coast Guard— 

69306 12-3-79 / Conditions for vessel operation and cargo 

transfers; comments by 1-18-80 

69305 12-3-79 / Marine Casualties; reporting; comments by 

1-17-80 

69311 12-3-79 / Stowage of lifeboats and liferafts; comments by 

1-18-80 

Federal Aviation Administration— 

61376 10-25-79 / Noise standards for helicopters in the normal, 

transport, and restricted categories; comment period 
extended to 1-19-80 

[Originally published at 44 FR 42410,11-19-79 

65550 11-13-79 / Plan to permit additional flight crew training in 

advanced flight training simulators; comments by 1-14-80 

Federal Highway Administration— 

66193 11-19-79 / Air quality guidelines for use in Federal-aid 

highway programs; interim conformity procedures; 
comments by 1-18-80 

Research and Special Programs Administration— 

67476 11-26-79 / Withdrawal of certain Bureau of Explosives 

delegations of authority; comments by 1-15-80 
TREASURY DEPARTMENT 
Internal Revenue Service— 

65777 11-15-79 / Income tax; Application of Conventions under 

Class Life Asset Depreciation Range System; comments by 
1-14-80 

65777 11-15-79 / Withholding of tax on certain payments of 

gambling winnings; comments by 1-14-80 

Next Week’s Meetings 

AGRICULTURE DEPARTMENT 

Forest Service— 

75433 12-20-79 / Northern California Subcommittee of the 

Pacific Crest National Scenic Trail Advisory Council, San 
Francisco, Calif, (open). 1-18-80 
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Office of the Secretary— 

76836 12-26-79 / National Advisory Committee on Meat and 

Poultry Inspection, Washington, D.C. (open). 1-16-60 

ARMS CONTROL AND DISARMAMENT AGENCY 

57 1-2-80 / General Advisory Committee, Washington, D.C. 

(closed), 1-10 and 1-11-60 

ARTS AND HUMANITIES, NATIONAL FOUNDATION 

76889 12-28-79 / Humanities Panel Advisory Committee, 

Washington. D.C. (closed), 1-12-80 

70605 12-7-79 / Humanities Panel, Washington, D.C. (closed), 

1-14,1-15,1-17 and 1-18-80 

72245 12-13-79 / Humanities Panel Advisory Committee. 

Washington, D.C. (closed), 1-14,1-15,1-17 and 1-18-80 

76889 12-28-79 / Humanities Panel Advisory Committee, 

Washington, D.C. (closed), 1-15-80 

76889 12-28-79 / Humanities Panel Advisory Committee, 

Washington, D.C. (closed), 1-16,1-18 and 1-19-80 

73170 12-17-79 / Humanities Panel Advisory Committee. 

Washington, D.C. (closed), 1-17 and 1-18-80 

77283 12-31-79 / Literature Panel, Washington. D.C. (partially 

open). 1-17 through 1-20-80 

77283 12-31-79 / Music Panel, Washington, D.C. (partially open), 

1-14 through 1-16-80 

CIVIL RIGHTS COMMISSION 

71443 12-11-79 / Connecticut Advisory Committee, East 

Hartford. Conn, (open), 1-17-80 

75435 12-20-79 / Delaware Advisory Committee. Dover. Del. 

(open), 1-15-80 

75435 12-20-79 / Indiana Advisory Committee. Indianapolis, Ind. 

(open), 1-14-80 

78569 12-27-79 / Michigan Advisory Committee, Washington, 

D.C. (open). 1-17-80 

72206 12-13-79 / Texas Advisory Committee, San Antonio. Tex. 

(open). 1-15 and 1-16-80 

71443 12-11-79 / Washington Advisory Committee, Seattle. 

Wash. (open). 1-18-80 

76569 12-27-79 / Wisconsin Advisory Committee, Milwaukee, 

Wis. (open). 1-15-80 

COMMERCE DEPARTMENT 

National Oceanic and Atmospheric Administration— 

76838 12-28-79 / New England Fishery Management Council, 

Danvers. Mass, (open), 1-16 and 1-17-80 

76838 12-28-79 / New England Fishery Management Council. 

Peabody, Mass., 1-14-80 

61 1-2-80 / Western Pacific Fishery Management Council’s 

Scientific and Statistical Committee, Honolulu, Hawaii 
(open), 1-15 and 1-16-80 

National Telecommunications and Information Service— 

70513 12-7-79 / Public Telecommunications Facilities Program 

Grant Appeals Board, Washington, D.C. (open). 1-14-80 

DEFENSE DEPARTMENT 

Air Force Department—v 

70213 12-6-79 / Scientific Advisory Board, Wright-Patterson 

AFB, Ohio (closed), 1-17 and 1-18-80 

64484 11-7-79 / USAF Scientific Advisory Board, Washington, 

D.C. (closed). 1-15 and 1-16-80 

Navy Department— 

76389 12-26-79 / Chief of Naval Operations Executive Panel 

Advisory Committee. Pentagon, Washington. D.C. (closed), 
1-18 and 1-17-80 

75695 12-21-79 / Secretary of the Navy’s Advisory Board on 

Education and Training (SABET), San Diego, Calif., 1-18 
and 1-17-80 

Office of the Secretary— 

75695 12-21-79 / Defense Science Board Task Force on 

Acquisition Policy Advisory Committee, Washington, D.C. 
(closed). 1-18 and 1-17-80 


75696 12-21-79 / DOD Advisory Group on Electron Devices, 

New York, N.Y. (closed), 1-17 and 1-18-80 

63 1-2-80 / DOD Advisory Group on Electron Devices, 

Washington, D.C. (closed), 1-17-80 

67494 11-26-79 / DOD Wage Committee, Washington. D.C. 

(closed), 1-15-80 

ENERGY DEPARTMENT 

76841 12-28-79 / Environmental Advisory Committee, 

Washington, D.C. (open), 1-17 and 1-18-80 

Conservation and Solar Energy Office— 

72276 12-13-79 / Energy efficient standards for certain 

appliances, Kansas City, Mo., 1-17-80 

Economic Regulatory Administration— 

70863 12-10-79 / Conferences on gas utility rate design study 

required by Public Utility Regulatory Policies Act of 1978. 
Washington. D.C. (open), 1-15 and 1-16-80 

Energy Research Office— 

77248 12-31-79 / High Energy Physics Advisory Panel, 

Accelerator R & D Subpanel. Stanford, Calif, (open), 1-17 
and 1-18-80 

Nuclear Energy Office— 

73156 12-17-79 / Discussion of findings and recommendations of 

the Report of the Nonproliferation Alternative Systems 
Assessment Program, Washington, D.C. (open), 1-17-80 

ENVIRONMENTAL PROTECTION AGENCY 

76855 12-28-79 / Federal Insecticide. Fungicide and Rodenticide 

Act, Scientific Advisory Panel. Arlington. Va. (open), 1-17 
and 1-18-80 

FEDERAL PREVAILING RATE ADVISORY COMMITTEE 

76858 12-28-79 / Meeting, Washington. D.C. (partially open). 

1-17-80 

GENERAL SERVICES ADMINISTRATION 

71459 12-11-79 / Ad Hoc Panel for Review of Qualifications of 

Candidates for the Position of Archivist of the United 
States, Washington, D.C. (closed). 1-15-80 

HEALTH, EDUCATION, AND WELFARE DEPARTMENT 

Alcohol, Drug Abuse, and Mental Health Administration— 

72233 12-13-79 / Psychiatry Education Review Committee, 

Rockville, Md. (partially open), 1-14 through 1-17-80 

Education Office— 

76406 12-26-79 / Advisory Council on Developing Institutions, 
Washington, D.C. (open), 1-10 and 1-11-80 

Food and Drug Administration— 

72650 12-14-79 / Antimicrobial Panel. Bethesda. Md. (open), 1-18 

and 1-19-80 

1085 1-4-80 / Erythromycin estolate; proposed revocation of 

provisions for certification of adult dosage forms, 

Rockville, Md. (open), 1-18-80 

72650 12-14-79 / Oncologic Drug Advisory Committee, Rockville, 

Md. (open), 1-17 and 1-18-80 

72650 12-14-79 / Subcommittee for Revision of Guidelines, 

Gastrointestinal Drugs Advisory Committee. Rockville, 

Md. (open). 1-14-80 

National Institutes of Health— 

73163 12-17-79 / Bladder and Prostatic Cancer Review 

Committee, Buffalo, N.Y. (partially open). 1-16-80 

67732 11-27-79 / Cardiology Advisory Committee, Bethesda, Md. 

(open). 1-14 and 1-15-80 

69371 12-3-79 / High Blood Pressure Working Group, Bethesda, 

Md. (open), rescheduled 1-18-80 

[Originally published at 44 FR 61461,10-25-79] 

76407 12-28-79 / Large Bowel and Pancreatic Cancer Review 
Committee, (Pancreatic Review Subcommittee), Houston, 
Tex. (open), 1-17-80 

69370 12-3-79 / National Arthritis Advisory Board, Bethesda. 

Md. (open), 1-17-80 
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73162 12-17-79 / National Diabetes Advisory Board, Houston, 

Tex. (open), 1-14 and 1-15-80 

70230 12-6-79 / Workshop on Noninvasive Techniques, 

Bethesda, Md. (open), 1-16 through 1-18-80 

National Institute for Occupational Safety and Health— 

75238 12-19-79 / Experimental Design for a Planned Study of 

Industrial Stairway Safety, Morgantown, W.Va. (open), 
1-15-80 

Office of the Secretary— 

76596 12-27-79 / Board of Advisors to the Fund for the 

Improvement of Postsecondary Education, Atlanta, Ga. 
(open), 1-16 through 1-18-80 

INTERIOR DEPARTMENT 

Fish and Wildlife Service— 

73133 12-17-79 / Consideration of critical habitat for the 

Plymouth Red-Bellied Turtle, Plymouth, Mass, (open), 
1-15-80 

Land Management Bureau— 

64918 11-8-79 / Roswell District Grazing Advisory Board. 

Roswell District Office, New Mexico (open) 1-17-80 

70001 12-5-79 / Shoshone District Grazing Advisory Board, 

Shoshone, Idaho (open), 1-16-80 

National Park Service— 

75734 12-21-79 / Andersonville National Historic Site, land 
acquisition plan, Andersonville, Ga. (open), 1-16-80 

75735 12-21-79 / Carl Sandburg Home National Historic Site, 
land acquisition plan. Flat Rock, N.C. (open), 1-18-80 

Office of the Secretary— 

76412 12-26-79 / Outer Continental Shelf Advisory Board Policy 

Committee, Pacific and Alaska Regions, Seattle, Wash, 
(open). 1-17-80 

INTERNATIONAL DEVELOPMENT COOPERATION AGENCY 

Agency for International Development- 

74927 12-18-79 / Joint Committee for Agricultural Development 

of the Board for International Food and Agricultural 
Development, Washington, D.C. (open), 1-14 and 1-15-80 

JUSTICE DEPARTMENT 

Law Enforcement Assistance Administration— 

97 1-2-80 / National Minority Advisory Council on Criminal 

Justice, Washington. D.C. (open), 1-18-80 

859 1-3-80 / National Minority Advisory Council on Criminal 

Justice, Washington, D.C. (open), 1-19-80 

LABOR DEPARTMENT 

Occupational Safety and Health Administration— 

76877 12-28-79 / National Advisory Committee on Occupational 

Safety and Health, Washington, D.C. (open), 1-15 and 
1-16-80 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
70014 12-5-79 / Aerospace Safety Advisory Panel, Washington, 

D.C (open), 1-16-80 

76604 12-27-79 / Space Systems and Technology Advisory 

Committee, Washington, D.C. (open), 1-15-80 
NATIONAL SCIENCE FOUNDATION 
76414 12-26-79 / Advisory Council Steering Committee, 

Washington, D.C. (open), 1-14-80 
76414 12-26-79 / Subcommittee on Ecological Sciences, 

Washington, D.C. (closed), 1-16,1-17, and 1-18-80 
NUCLEAR REGULATORY COMMISSION 
73170 12-17-79 / Advisory Committee on the Medical Uses of 

Isotopes, Silver Spring. Md. (open), 1-18-80 
75651 12-21-79 / Emergency planning workshop. New York, 

N.Y., 1-15-80 

75651 12-21-79 / Emergency planning workshop, San Francisco. 

Calif., 1-17-80 


PRESIDENTS COMMISSION FOR THE STUDY OF ETHICAL 
PROBLEMS IN MEDICINE AND BIOMEDICAL AND 
BEHAVIORAL RESEARCH 

76894 12-28-79 / Meeting, Washington, D.C. (open), 1-14 and 

1-15-80 

SCIENCE AND TECHNOLOGY POLICY OFFICE 
76894 12-28-79 / Intergovernmental Science, Engineering, and 

Technology Advisory Panel, Annapolis, Md. (open), 1-16 
through 1-18-80 

SMALL BUSINESS CONFERENCE COMMISSION 

73180 12-17-79 / White House Conference on Small Business, 
Washington. D.C. (open), 1-14-80 

SMALL BUSINESS WHITE HOUSE CONFERENCE 
70943 12-16-79 / Public forum, Washington. D.C. (open), 1-14-80 

STATE DEPARTMENT 

Office of the Secretary— 

72253 12-13-79 / Fine Arts Committee, Washington, D.C. (open), 

1-18-80 

77292 12-31-79 / Oceans and International Environmental and 

Scientific Affairs Advisory Committee, Washington, D.C. 
(open), 1-17-80 

1183 1-4-80 / Private International Law Advisory Committee, 

Study Group on International Child Abduction. 
Washington, D.C. (open), 1-19-80 

76611 12-27-79 / Study Group 4 of the U.S. Organization for the 

International Radio Consultative Committee, Washington. 
D.C. (open), 1-16-80 

TRANSPORTATION DEPARTMENT 

Coast Guard- 

76415 12-26-79 / National Boating Safety Advisory Council. 

Miami Beach, Fla. (open), 1-16 and 1-17-80 
Federal Aviation Administration— 

76613 12-27-79 / Air Traffic Procedures Advisory Committee, 
Hawthorne, Calif, (open), 1-14 through 1-18-80 

73181 12-17-79 / First Commuter Air Carrier Safety Symposium, 
Reston, Va. (open), 1-16-80 

76614 12-27-79 /.Radio Technical Commission for Aeronautics 
(Special Committee 133—Airborne Weather and Ground 
Mapping Pulsed Radar), Washington, D.C. (open), 1-15 and 
1-16-80 

76613 12-27-79 / Radio Technical Commission for Aeronautics 

(Special Committee 144—Airborne Low-Range Radio 
(RADAR) Altimeter Equipment), Washington, D.C. (open), 
1-17 and 1-18-80 

Next Week's Public Hearings 

ENERGY DEPARTMENT 

Federal Energy Regulatory Commission— 

77198 12-31-79 / Proposed implementation of section 202 of 

Natural Gas Policy Act, San Francisco, Calif., 1-18-80 

List of Public Laws 

Note: No public bills which have become law were received by the 
Office of the Federal Register for inclusion in today’s List of Public 
Laws. 

Last Listing January 8,1980 

Documents Relating to Federal Grant Programs 

This is a list of documents relating to Federal grant programs which 
were published in the Federal Register during the previous week. 

DEADUNES FOR COMMENTS ON PROPOSED RULES 

952 1-3-80 / DOT/FHA—Bicycle grant program; comments by 

2 - 19 -eo 

MEETINGS 

77283 12-31-79 / NFAH—Literature Panel, Washington, D.C. 

(partially open), 1-17 through 1-20-80 
77283 12-31-79 / NFAH—Music Panel, Washington, D.C. 

(partially open), 1-14 through 1-16-80 
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